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MBA ac’uwty ALSP Sex or

By Zohar Fisher (Adv.), Co- Founder of LawFIex

2021 year-end reports estimate that the Alterna-
tive Legal Services Provider Market has explod-
ed into a $14 billion industry. With an eye to-
wards what the ALSP Market has in store for
2022, let’s review the notable trends that
emerged in 2021.

First, the significant increase in ALSP adoption
by mainstream law practices will likely lead to
ALSP’s being considered mainstream them-
selves, and not alternative. Before the COVID-19
pandemic began changing how the legal indus-
try operates, ALSP’s were already carving out
their share of the market through providing out-
sourced e-discovery services and alternative
staffing services.

ALSP companies have demonstrated their value

8+ eMagazine + www.legalbusinessworld.com
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to the legal industry, and numerous investors
have rushed into the ALSP industry to partici-
pate in the value creation. The coronavirus
pandemic‘-il_as not slowed down ALSP’s growth
and others’ appetites to invest in them.

In fact, it appears that 2021 was one of the most
prolific years for ALSP profits, growth, and out-
side investment. This could be the result of
2021 producing record revenue for law firms,
but it could also be the official acknowledgment
that ALSP’s have matured into their own role
within the legal industry.

In 2021, ALSP’s value was acknowledged by
law firms and private equity companies alike.
For example, private equity firms such as
Blackrock, Inc., K1 Investments, and

J.P. Morgan invested in ALSP’s during 2021.

Receiving funding from private equity firms,
ALSP’s themselves capitalized on the opportu-
nity to acquire smaller ALSP’s that comple-
mented or expanded their existing business
models. Possibly sensing pressure from external
funding flowing into the industry, some estab-
lished ALSP companies chose to also go on an
acquisition spree during 2021.

Some reasons for the phenomenal growth seem
to be that ALSP acquired companies that
matched the need of their clients, such as in-
ternational risk and compliance solutions, prac-
tice management improvements, and increasing
the scale of legal consulting services.

Assuming the absorption of an acquired business

eMagazine - www.legalbusinessworld.com - 9
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Assuming the absorption of an acquired

business goes well, growth through acquisi-
tions is a proven business model that fends
off competition while growing the business.

Law firms may have also contributed to ALSP
industry’s hyper growth of 2021. In fact, the
fastest growth among the ALSP industry has
been ALSP’s that were established by law
firms themselves, as captive subsidiaries.
These captive subsidiaries have seen their
growth explode by 30% a year.

When a law firm creates their own ALSP, it
provides their clients the cost reduction bene-
fits while allowing the law firm to retain full
control over the ALSP; a win-win solution for
law firms worried about quality control or ex-
ternal ALSP expenses.

Although law firm ALSP’s make up the small-
est portion of the ALSP industry, if their
growth rate continues then non-captive
ALSP’s cannot ignore them much longer. This
realization may have also contributed to the
prolific merger and acquisition activity the
ALSP industry experienced in 2021. Another
trend that cannot be ignored is the rate of
technological innovation within the legal in-
dustry.

Technological innovation has disrupted many
industries, and law firm practice manage-
ment has been disrupted, too. Lawyers no
longer must submit handwritten briefs to
clients, nor do they have to calculate expense
accounts or personally review every docu-
ment during the discovery phase of litigation.

The ALSP industry by showcases the purchase

10+ eMagazine - www.legalbusinessworld.com

and acquisition of numerous companies that
are primarily software companies. As the legal
industry fully embraces technological solu-
tions to problems faced during the COVID-19
pandemic work environment, the line between
technology companies, consulting companies,
and ALSP becomes increasingly blurry.

To recap, ALSP were sitting on cash stockpiles
in 2021, private equity investments got in-
volved, law firms began operating their own
ALSP companies, and technological innova-
tion is forcing the legal industry to evolve. The
result was a merger and acquisition frenzy in
2021. Where does the ALSP industry go from
here?

Despite growing concerns regarding undiscov-
ered economic uncertainty from the COVID-19
pandemic and geopolitical tensions, the ALSP
industry appears primed to continue its rapid
growth. In January 2022, Mitratech continued
its acquisition spree by acquiring Quovant in
order to expand its legal billing services.

Also in January 2022, CJK Group acquired
Retreat Programs to expand its international
reach into English speaking markets. This in-
ternational expansion is another example of
ALSP’s expanding their reach to meet clients’
demands. The value that ALSP’s provide to
the legal industry is undeniable and should
only continue to grow.

A 2020 report estimated that law firms
spending $15,000 to $25,000 yearly on tech
services, per firm user, could save 20% to
30% annually by using an ALSP consulting
service. Furthermore, for every technology,
accounting, billing, or staffing problem,


https://www.thomsonreuters.com/en/press-releases/2021/february/alternative-legal-service-providers-are-quickly-becoming-mainstream-for-law-firms-and-corporations-creating-a-14-billion-market.html
https://www.globenewswire.com/news-release/2021/12/16/2353956/0/en/Empire-Technologies-Risk-Management-Group-Acquires-GoldMind-Legal-Cloud-Solutions-Company.html
https://www.kenokozie.com/hbr-consulting-continues-growth-and-expansion-with-acquisition-of-keno-kozie/
https://mitratech.com/resource-hub/pressreleases/mitratech-acquires-quovant/
https://www.einnews.com/pr_news/561414393/the-cjk-group-announces-acquisition-of-sub-four-capital-llc-s-ediscovery-retreat-programs
https://www.law.com/americanlawyer/2020/01/06/elite-law-firms-are-quietly-outsourcing-high-value-functions-how-far-will-they-go/?slreturn=20220120144812
https://www.thomsonreuters.com/en/press-releases/2021/february/alternative-legal-service-providers-are-quickly-becoming-mainstream-for-law-firms-and-corporations-creating-a-14-billion-market.html
https://www.globenewswire.com/news-release/2021/12/16/2353956/0/en/Empire-Technologies-Risk-Management-Group-Acquires-GoldMind-Legal-Cloud-Solutions-Company.html
https://www.kenokozie.com/hbr-consulting-continues-growth-and-expansion-with-acquisition-of-keno-kozie/
https://mitratech.com/resource-hub/pressreleases/mitratech-acquires-quovant/
https://www.einnews.com/pr_news/561414393/the-cjk-group-announces-acquisition-of-sub-four-capital-llc-s-ediscovery-retreat-programs
https://www.law.com/americanlawyer/2020/01/06/elite-law-firms-are-quietly-outsourcing-high-value-functions-how-far-will-they-go/?slreturn=20220120144812

among others, that law firms face it amounts
to time not spent solving clients’ legal prob-
lems.

These problems can distract law firms from
their business generating tasks, and these
problems have been increasingly outsourced
to ALSP’s. This trend should continue unin-
terrupted through either independent
ALSP’s, intra-law firm captive ALSP’s, or the
increasingly fluid concept of consulting agen-
cies. While the ALSP industry’s growth may
slow down after an unexpected 2021 frenzy,
the growth of ALSP’s is an international trend
and the industry is just beginning to mature.

In addition to ALSP’s providing solutions to
outsourcing, ALSP’s are increasingly provid-
ing staffing for legal roles. Such roles include
litigation support, merger and acquisition
due diligence, regulatory compliance, and
contract lifecycle management.

Through ALSP’s, law firms can use contract
attorneys for routine and repetitive tasks that
consistently arise such as standardized bank-
ruptcy forms, immigration forms, reviewing
corporate documents, and litigation e-discov-
ery reception, review, and organization.

The value of employing ALSP’s for these roles
becomes apparent when a law firm’s perma-
nent employees see their workload reduced
and are available for more complex assign-
ments.

The opportunity for law firms to significantly
upscale their operations without taking on
the traditional overhead of offices, employee
costs, etc., is an opportunity that will

remain attractive in 2022, and beyond.

In 2022, the value of ALSP’s will continue to
be recognized and the industry should con-
tinue to see consolidation and independent
growth. Chambers and Partners 2021 Alter-
native Legal Services Providers Report sug-
gests that Spain and the Asia-Pacific Region
are emerging markets.

The Report notes that corporate in-house
counsels in Spain have an acute understand-
ing of their outsourcing needs, and how
ALSP’s can become a partner in achieving
business efficiencies. The Report also antici-
pates the Asia-Pacific Region will see ALSP’s
either trying to penetrate the market through
operations in India, Honk Kong, Singapore,
and the Philippines, among other locations.
This makes sense as we noted above that
some of the 2021 consolidation appeared to
be prompted by ALSP’s evolving to meet
client demand for international risk and
compliance operations. Establishing an out-
post within the Asia-Pacific Region will pro-
vide ASLP’s with the opportunity to expand
their footprint, while continuing to keep their
existing clients happy.

In conclusion, the ALSP industry saw rapid
consolidation and investment throughout
2021. Although the industry’s activity in 2021
may have been an outlier, the trend is consis-
tent throughout international legal markets
and ALSP’s will continue to grow.

Law firms and private equity companies alike
have acknowledged the value of ALSP’s, and
further growth and investment seems immi-
nent. ALSP’s will also face increased

competition from law firms who recognize
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the benefits of ALSP’s but want to retain total
control over their functions. If you are ready
to experience the benefits that an ALSP can
provide, contact LawFlex to discuss how our
world-class services can assist you.

About the Author

Adv. Zohar Fisher is the Co-Founder of Law-
Flex. LawFlex is an international legal out-
sourcing company.

Adv. Zohar Fisher is one of the leading veter-
an strategy consultants in the field of legal
marketing, legal technology, mergers and le-
gal outsourcing, holding vast experience and
well know reputation of more than a decade
in the legal practice field. He has acquired
unprecedented professional experience and
knowledge while closely and personally ac-
companying dozens of law firms around the
world, lauded not once as the 'law firm whis-
perer'.
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“The question of whether machines can think is
about as relevant as the question of whether
submarines can swim”. This quote by comput-
er scientist and visionary Edsger Dijkstra is still
as relevant today as it was in 1984 when it was
written. Computers do not think, they calculate
and process information. This may result in
outputs that look like the outcome of a thought
process, but that is a mere coincidence. What
does that mean for a language-oriented field
like law? And how do robots then extract in-

formation from language?




Natural language processing

Already in the 1950s during the advent of Al
the concept of robots reading and interpreting
textual information came to the forefront. The
so-called Turing Test, a test of a machine's
ability to exhibit intelligent behaviour indis-
tinguishable from that of a human, was creat-
ed with the ability to interpret text in mind. In
short, the test proposes that if a human asks
questions and gets responses from various
counterparts, the human must from the re-
sponses determine if he is communicating

with a robot or not. If the human cannot, then
the robot is considered “intelligent”.

The earliest work on natural language process-
ing focused on rules. Given a collection of

rules the computer emulates natural language
understanding (or other NLP tasks) by apply-
ing those rules to the data it confronts. The
classic example is the “Chinese room” designed
by philosopher John Searle in 1980. Suppose
we put in a room many, many books that in-
struct the reader which Chinese symbols to
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write down given certain Chinese symbols re-
ceived on paper. (Yes, we write out each and
every possible question-answer pair that is
possible in Chinese.) Then, we get a Chinese-
speaking person to write questions and put
them under the door. In the Chinese room, a
person (or a robot) applies the books to pro-
duce an answer, which is shoved back under
the door to the person asking the questions.
Can this person now tell if a Chinese speaker is
in the room? If not, the robot must be consid-
ered intelligent.

Of course, this approach requires the creation
of a gargantuan amount of rules, many of
which even native speakers wouldn’t be able to
formulate. Still, progress was significant and
early experiments showed surprising results.
For example, Joseph Weisenbaum’s ELIZA
program simulated a psychologist able to en-
gage in open discussion with “patients”, em-
ploying strategies such as “how do you feel
about that” or “do you think this reveals some-
thing about your relationship you’re your par-
ents” whenever the patient presented a topic
that the system had no specific rule for.

The rise of machine learning

In the late 1980s the introduction of machine
learning algorithms for language processing
presented something of a revolution. In ma-
chine learning, algorithms build a model based
on human-provided training data applying
statistical techniques to identify correlations
and patterns. Using this model, predictions or
decisions can be arrived at without any explicit
rules having to be configured. This made it
possible to use statistics-based approaches to
analyze and respond to textual input. The first
breakthrough was in automatic translation,
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and some successes were achieved in specific
domains.

The hardware and memory limitations of
then-current computers did put an upper limit
on what could be achieved. This changed in
the early 2000’s with the advent of big data
and cloud computing on the one hand and the
exponential increase in publicly-available text
data: the World-Wide Web. Now it was possi-
ble to take huge corpora of text and apply
tremendously complex statistical calculations
and pattern-recognition algorithms to distill
rules and schemes to transform text into other
text. Whether question and answer or writing
from prompts or interpretation, machines
could now do it.

A key setback remained that humans were
needed to annotate the input from which the
machine learning algorithms trained their
models. This changed in the 2010s, where the
rise of feature learning and deep neural net-
works allowed for so-called unsupervised
learning of text features for recognition and
interpretation. One of the keys to this break-
through is the use of word embeddings. “A
word is characterized by the company it
keeps”, as English linguist John Rupert Firth
put it. Meaning can thus be derived from con-
text: if these and these words occur together,
this other word must be involved and could for
instance be used in the output.

Still, limitations remain. One common exam-
ple is how to handle homonyms, as in the ex-
ample “The club I tried yesterday was great!”.
In this sentence, it is not clear if the term ‘club’
means a dance club, a social club, a golf club, a
club sandwich or any other type of club.



Humans can understand this from context,
even when not given in the document itself: a
senior lawyer in her sixties is more likely to
mean the golf or social club than the twenty-
year-old student known for his partying ten-
dencies.

Machine learning on legal documents
As noted above, initial focus on natural lan-
guage processing was on translation. This had
one important reason: especially in govern-
ment documents, multiple-language versions
of the same document were often available.
For instance, the European Union publishes
official documents in all its 29 languages, al-
lowing good comparison between the language
structure and vocabulary of each. Further,
there was a clear need for quick and “good
enough” translation.

A second field where NLP made great strides
was in transcribing dictation, especially in the
medical sector. Doctors produce a large
amount of dictated reports (e.g. autopsies or
surgery reports) that needs to be transcribed,
typically quickly. At the same time, absolute
perfection is not necessary. And what’s more,
the wording and phrases used will be limited
and somewhat predictable: when trying to dis-
tinguish between, say, ‘patient’ and ‘patent’, it
is safe to assume the doctor meant the former.
For similar reasons, machine translation of
legal dictation has seen success, albeit in more
limited form as the time and money factor
present in government and medical fields is
less pressing in the practice of law. The main
focus of NLP in the legal field has been in au-
tomating legal processes, e.g. a case assess-
ment to predict the outcome if it were to go to
court. Here, NLP is a first step in the legal

process: extracting the facts of a case, or iden-
tifying key factors that judges use when apply-
ing the law. But next steps require more ad-
vanced machine logic, e.g. figuring out which
legal requirements apply. So far, success here
has been limited.

Machine learning in contract review

A domain in the legal field where machine
learning is quickly gaining attention is the re-
view of contracts, mostly business-to-business
agreements. Long this type of work has re-
mained the realm of human experts, as such
agreements represent significant business val-
ue (and risk), each agreement is different and
the time factor for review was not considered
crucial. Today, this has changed. More and
more agreements (or at least, provisions there-
in) are considered standard, the cost for hu-
man review is becoming more and more pro-
hibitive and speed is of the essence.

This change could first be seen in standard
documents such as the confidentiality agree-
ment (NDA), thousands of which are signed
across the globe every day. While lawyers (cor-
rectly) stress the importance of reviewing each
NDA provisions carefully, most businesspeo-
ple (also correctly) consider an NDA very
much a standard text and just want to know
“can I sign or not”. This has led to a value gap:
businesspeople do not want to wait for, let
alone pay for, a review of an NDA. Several le-
gal tech providers have jumped in this niche to
offer automated NDA review tools.

All of these use some variation on the same
basic process: use statistical methods to rec-
ognize typical clauses found in such agree-
ments, extract problematic aspects of such
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clauses (e.g. a too-long term or a liability cap)
and report to the human user what was found.
This works very well, mainly because the
amount of variation in such clauses is very
limited. There are only so many ways to de-
clare the courts of Santa Clara, CA competent
for any disputes. What’s more, NDA’s tend to
contain a high level of ‘borrowed’ language.
Our own tool NDA Lynn for instance has re-
viewed over 14.000 NDA’s and has found that
for most clauses, there are only a handful of
truly different structures. This type of limited
variation makes analysis surprisingly effective.

Other document types may have similar at-
tributes. For example, under the European
Union’s General Data Protection Regulation
(GDPR) a so-called data controller must have
a specific type of agreement in place with its
suppliers and other processing partners (“data
processors”). This data processing agreement
(DPA) must meet specific statutory obliga-
tions. While each organization has developed
its own DPA, the language is very much shared
as most lawyers tend to closely copy the letter
of the law. Tools such as DPA Lynn thus can
provide effective review of this document.
However, automated review for contracts in
general still seems far away due to the variabil-
ity of the type of clause that may be present.

The Contract Understanding Atticus
Dataset

A promising development in the field of con-
tract review is the creation of the Contract Un-
derstanding Atticus Dataset (CUAD) by the
Atticus Project, a US-based nonprofit organi-
zation of legal experts. This dataset was creat-
ed with a year-long effort pushed forward by
dozens of law student annotators, lawyers, and
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machine learning researchers. The dataset
includes more than 500 contracts and more
than 13,000 expert annotations that span 41
label categories (from applicable law to
covenants not to sue, limitations of liability,
payment obligations and warranties). Inter-
estingly, the dataset contains human-made
annotations of what a reviewer would like to
know, such as the monetary cap on liability or
the end date of a certain obligation. This al-
lows a machine learning system to be accu-
rately trained (or verified) on the CUAD
dataset.

Employing the CUAD would provide a well-
deserved boost to machine learning contract
review. The dataset can be enhanced with
company (or law firm)-specific contracts for
additional focus. For instance, an IT focused
firm would add IT insourcing agreements and
categories relevant for technology services,
while an international supplier of goods
would focus on adding shipping costs, risk
allocation and insurance clauses.

Going forward

Machine learning for contract review has come
a long way. While it is true that no contract
reviewing robot can claim to have an “under-
standing” of what it has read, a lawyerbot can
certainly produce highly accurate reviews of
typical legal agreements. This is especially true
for standard agreements such as NDAs, but
with the advent of large datasets such as
CUAD more general contract review is right
around the corner. The challenge for any busi-
ness therefore is: how do we create value with
automated contract review, while reducing any
new risks that may appear? This is something
for the next article.
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Read Part 1&2

Legal tech: Beyond the myths #1

Legal tech is coming. With Artificial Intelli-
gence on board. Ah, yes. We have seen and
heard so many promises: it will transform our
work. It will replace lawyers, reduce tedious
work. And so on. Still, here we are, still typing

away in Word while the shiny Al-powered
workflow optimization tool gathers dust in the
corner. Often the reason is the same: the tool
was overpromised and underdelivers. This se-
ries will take a look at the various myths and
misconceptions around Al in the legal sector.
What can we expect, and what is still a fairy-
tale?... [read on]

Legal tech: Beyond the myths #2 - The
focus on accuracy

What's the difference between a lawyer and a
lawyerbot? In the twenty years I've worked as
a lawyer, no one has ever asked me how accu-
rate I worked. But every time we introduce our
lawyerbot to a new audience, the first question
we get is always “How accurate is it”. Which is
fine, as we have a good answer: 95.1%. But
what does that even mean in a legal context?...

[Read on]
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For millions, creating an estate plan no longer involves a high-priced
attorney. Instead, they can log into LegalZoom and get the job done
for a fraction of the cost. The same goes for filing a tax return: no need
for a CPA, TurboTax can do it for you! At the heart of these tools (pro-

PRODUCTIZING
LEGAL WORK

ductized services) is a technique for converting work that has tradi- providing Logal Expertse of Sccle

tionally been done by a professional for a limited number of clients to
work that can be shared, licensed or sold to a much wider audience
(usually through the use of online or specialized software technolo-
gies). People create productized services in order to help more people
and create new revenue streams. Consumers, in turn, get access to
valuable services at lower cost. While creating productized services
was once challenging and expensive, a new generation of facilitating
tools enable any enterprising person - including law students and
lawyers — to productize services with greater ease than ever before.
This book unpacks the concept and impact of productizing services
and provides a step-by-step introduction to the process of productizing

legal work.
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Legal Tech:

redesigning our future

By Eimear McCann, Commercial Director at TrialView
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A famous quote from HG Wells always strikes
me as an adept articulation of both solace and
pragmatism, “Every time I see an adult on a bi-
cycle, I no longer despair for the future of the
human race.”

Within the simplicity of this sentence lies a
complexity of social and cultural change that be-
longs as much to our present as our past and is
even more impactful as a result. On the surface,
the “simple” bicycle was a mode of transport
that suddenly opened up the world to an un-
precedented liberation.

Making its debut early in the 19th century, mass
production followed in the late 1800s, diminish-
ing prices and increasing accessibility. Sudden-
ly, the freedom to travel further was no longer



the domain of the wealthy, but one also to be
enjoyed by the working classes. An emancipa-
tor for women, the humble bicycle represented
a means of autonomy and liberty.

The inevitable ripple effect was a widening of
gene pools; by facilitating travel beyond local
communities, the number of potential mar-
riage partners dramatically increased. The
subsequent impact on the field of genetics was
huge. Steve Jones, a leading UK geneticist, de-
scribed the invention of the bicycle as the most
important event in recent human evolution.

For most of us, this is not something we really
think about when we hop on a bike. We tend
to live very much in our time, with varying
levels of myopia that are, in a sense, necessary
for our day-to-day survival. We generally tend
to select products based on their functionality,
ease of use and cost. There are exceptions of
course, but on a very fundamental level, the
holistic view of decision-making is an exercise
in retrospection rather than vision, or with
much thought as to wider impact.

One such exception may well be tech. There is
a palpable awareness that we are currently liv-
ing through a complete digital revolution.
Whilst biological human evolution has, in es-
sence, come to a halt, the tech revolution is
only really getting started.

Technology, in all its ubiquity, has forever

changed how we think, how we behave and
has imprinted our daily routines with a sense
of urgency, pushing us always closer to full
immersion. The wider social and cultural im-
plications are constantly debated, although
action, particularly for social media platforms,
fails to mirror the resolve of our subliminal,
and collective, manifestos.

Beyond that, our relationship with technology
is a complex one; both in practice and on a
philosophical level. Taking a very blatant ex-
ample; the correlation between technology
and loneliness is well documented, and yet
conversely, it was tech that enabled connec-
tion during a world that had involuntarily
turned inward. Tech is blamed for our short
attention spans and our distractibility, but it is
the same technology that facilitates learning
and innovation. A dichotomy perhaps, but
this is all still novel, and we must learn how
and where it slots into our overall evolution.

As we witness our world changing, far more
rapidly that our cognitive constraints may ge-
netically permit, we are therefore both user
and historian in tandem. This symbiosis offers
us an opportunity to reframe innovation in
motion, to reflect and transform simultane-
ously.

Looking at this in a legal framework, we are a
“species” undergoing a radical transformation.
Ultimately, whether technophobe or
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technophile, we are united in a movement
that is both a tangible recalibration and a re-
minder that metamorphosis is a simple in-
evitability.

The tribulations of our user/historian naviga-
tion are well documented, from the obvious
(“you’re on mute”) to the more nuanced (im-
pact on cognitive processing), and yet the
transformation is still running in real time, as
we run with it, and the positives of progress
fall underfoot.

What if we take advantage of this unique du-
ality, and reframe the challenge of change as
an opportunity to upskill? What if we look at
the pain points so far through a lens of
lessons learned? Haven’t we seen lawyers not
only adapt, but in fact embrace remote and
flexible ways of working, with an agility and
openness which is unprecedented?

The assumption that future (and current)
lawyers need to learn to code is finally dissi-
pating but there is still an anxiety about being
more than just technically competent, which I
believe is misplaced. Of course, understand-
ing how tech can automate and expedite
workflows is crucial, but arguably, the more
we digitise legal processes, the greater the
need for softer skills — far too many to ex-
plore in this piece.

If we take the skill of effective communica-
tion as just one example, the how and when
are now as important as the substance and
motivation. Omnichannel is the norm for
most of us, with an overwhelm of platforms
all huddled together on one device. Choosing
which method of communication as the most
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appropriate stretches way beyond functional-
ity or aesthetics, forming part of a wider pic-
ture encompassing risk and compliance.

The concept of “lost in translation” has never
been more apt; with less time together physi-
cally, we lose out on learning by osmosis and
the creativity that flows more naturally dur-
ing in-person interaction; but surely, as a col-
lective, we are already finding new ways of
facilitating learning or fostering creativity?

As disjointed and discombobulated as we
were in the embryonic lockdown days, we
have since evolved. Whilst much is debated
about the cognitive overload of back-to-back
Zoom calls, there is less discussion about op-
portunities to rethink our communication
skills. As our modern version of “normality”
resumes, should we be seizing this as a wider
opportunity to rethink communication over-
all?

If we pause, as historians in situ, and reflect
on how effectively we communicate right
now, I wonder how we would rate ourselves.
How much do we convey in our written and
verbal interactions, and do we convey what
we want to? How much of a role should, or
could, visuals have in the world of legal? How
can we upskill to ensure that we don’t become
overshadowed during a virtual meeting, or
how can a lawyer advocate more effectively in
a remote setting? We have lots to learn, and
we have the tools to bolster the learning.

Cross-pollination is the norm in many
sectors. In legal, the definition is perhaps
more diluted. Legal engineers, technologists,
data scientists and innovation managers



represent industrial transformation, and
there can be no doubt that this diversity will
continue to disrupt standard ways of working
in law, but I think we need to go beyond that.
If our future is hybrid, surely, we all need to
find more imaginative ways of getting our
messages across, rather than propagating a
human vs machines narrative. To achieve
this, should we be looking towards artists,
writers and creatives who think in abundant
optimism, or at least, looking completely out-
side of legal and tech for inspiration?

As we witness our own evolutionary journey,
the seemingly immutable hierarchy of the le-
gal profession is already starting to look a lit-
tle more jaded; external and internal percep-
tions of lawyers continue to change, and it
seems that technology has already exerted its
power to democratise knowledge and access
within the sector.

Rather than lament the loss of long meetings

and longer commutes, perhaps we should
focus more on designing the tools that will
ultimately shape the sector and our wider so-
ciety. An ontological decision perhaps, our
relationship with technology is fundamental
to the future that we wish to have with it. In
today’s world, every time you see an adult on
an iPhone, I doubt you feel as uplifted as HG
Wells, but we are a progressive society, and
we can - and should - adapt, and seek out the
same freedom and exploration as our prede-
Cessors some 200 years ago.

About the Author

A former lawyer, Eimear is Commercial Di-
rector at TrialView. TrialView is a cloud-
based digital disputes platform, designed for
litigation, arbitration and hearings..

She is also a writer and a Visiting Lecturer at
the University of Law, Manchester.
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The World’s Largest Legal Hackathon
Mark your calendars. March 25 - 27th 2022

More on the Global Legal Hackathon click on the video
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there is:@(bddeal of inél emental innovation
going oM. Or Perhaps, asAn Lewis Carroll’s Al-
ice, Thfoughythe Looking;Gl’e; s, “it takes all
the funning you can do to keep in the same
place”. [2] However, the appropriate strategic
response to the Red Queen Effect, [3] is not
(as the Red Queen suggests) that law firms
need to run (or innovate) harder to get some-
where, rather they must innovate smarter.
They must constantly adapt and evolve: The
fundamental adaptive challenge facing firms is
the need to both exploit existing assets and
capabilities to ensure current viability, and at
the same time, devote enough energy to explo-
ration to ensure future viability and avoid be-
ing rendered irrelevant by changes in markets
and technologies. [4] Conceptually, the need
for law firms to both explore and exploit is ap-
pealing, but what does this mean in practice?
At the 11th Autumn Conference of the
Bucerius Center on the Legal Profession, we
invited innovation and organizational be-
haviour expert, Professor Charles A. O’Reilly
ITI (Stanford Graduate School of Business) to
share his insights from his extensive research
into how organisations can simultaneously ex-
plore and exploit. This is what we learnt.

The Challenge

According to James March, [5] as cited by
O’Reilly, “There is a bias in favour of exploita-
tion, with its greater certainty of short-term
success. Exploration, by its nature, is ineffi-
cient and is associated with an unavoidable
increase in the number of bad ideas. Yet with-

/

well-known business pheno
cessful organisations are very
and improving existing products and s
but fail when it comes to developiri%zw an
radically different products and services. Ko-
dak is often cited as an example of this\,p e
nomenon. Whilst a firm might dedicate ‘song
of its resources to generating new ideas for-ex-
ploration (for example, through research and
development), they often decline to convert
these ideas into meaningful products and ser-
vices, often on perfectly rational grounds: the
new ideas compete for scarce resources from
the existing profitable business, or might re-
sult in a change to the current successful busi-
ness model; the margins for the new business
are slimmer; the client is content with what
they already have, there is a risk that they
might not buy the new service/product etc. As
O’Reilly explains: “unless there is a clear strat-
egy justifying the entrance into the new busi-
ness, and unless senior management is pre-
pared to protect these embryonic efforts, the
tendency is for the mature business to either
starve the new business or to impose on it the
performance standards of the mature busi-
ness, an easy way to kill a new venture”. [7] So
how can law firms avoid this pitfall?

The Idea

O’Reilly calls an organisation that can simul-
taneously explore and exploit, the ambidex-
trous organisation. The secret to managing the
tension between past and present, between
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tension between past and present, between Furthermore, the ambidextrous organisation

explore and exploit, lies in a strategic leader- requires mastery of three distinct innovation
ship approach, aligning the organizational el- disciplines: idea generation, the discovery and
ements of two essentially different business development of ideas for potential new busi-
models. nesses, incubation, where the new ideas are

The Ambidextrous Organisation

[ Exploitative Business ] [ Exploratory Business ]

Strategic cost, profit »| innovation, growth
intent
operations, adaptability, new
Critical > efficiency, > products,
Tasks incremental breakthrough
innovation innovation
Competencies —», operational » entrepreneurial

A 4

Structure—{ formal, mechanistic adaptive, loose

Controls, R margins,
rewards productivity

Y

milestones, growth

risk taking, speed,
flexibility,
experimentation

efficiency, low risk
quality, customers

Y

Culture —>|

authoritative, top

Leadership role —>| d
own

4

visionary, involved

validated in the market, and scaling,
where existing assets and capabilities
are reallocated to help the new ven-
ture grow. [8] The last of these three
disciplines being historically the
most difficult to master. [9]

As the result of his research into how
managers explore and exploit,
O’Reilly was able to characterize spe-
cific elements of successful ambidex-
terity. At the conference, he outlined
five ideas to help law firms prepare
for the future: [10]

The Ambidextrous Law Firm

1. A senior team that explicitly owns,
and relentlessly communicates, the
ambidextrous strategy, with shared
goals and incentives.

2. Overarching vision and values to
legitimise the strategy, promoting a
common identity across the exploita-
tive and explorative units, but with
separate cultures.

3. Separate but aligned organisational
architectures (business models,
structure, incentives, metrics, and
cultures) for the exploratory and ex-
ploitive units.

Adapted from The Ambidextrous Organisa- 4. Integration points, so the explore business

tion Charles A. O’Reilly and Michael L. Tush-
man (2004) Harvard Business Review April
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can leverage assets of the core (people, ac-
cess to customers, resources).



5. Ambidextrous leadership committed and
able to resolve conflicts and allocate re-
sources.

The Reality

Through the insights offered by O’Reilly, con-
versations with innovation advocates across law
firms in Germany and the UK, and through the
panel discussion at our Autumn Conference,
with Valesca Molinari (Co-Head Innovation &
Legal Tech Team, Baker McKenzie), Nina
Stoeckel (Senior Director Group Legal & Com-
pliance Operations, Merck), Sebastian Hart-
mann (Chief Technology Strategist & Global
Lead Portfolio & Investment Steering, KPMG)
and Carsten Linz (Author of Radical Business
Model Transformation), as well as short pre-
sentations by innovation champions in Ger-
many, including Oliver Schwarz (Partner, AD-
VANT Beiten) we identified a number of poten-
tial stumbling blocks for law firms intent ex-
ploring, as well as exploiting. This is how to
overcome them:

1. Move from a short-term to a long-
term perspective

Law firms focus on short-term revenue (annual
profit-per-equity partner) to the detriment of
establishing long-term value through invest-
ment [11]. The recent headline in The Lawyer,
“Innovation is a slow-burn return for Clifford
Chance”, [12] highlights how this works against
the ambidextrous model: metrics for the exist-
ing business, where profits are paid out yearly
and serve as an indicator of financial perfor-
mance (PEP), contrast with metrics for the ex-
plorative business, where a more long-term
perspective is needed. [13] For example, Clif-
ford Chance’s Applied Solutions Ltd, launched
in 2018, ran a £1.6m operating loss in 2021,

compared to profit per equity partner PEP of
£1.8 in the same year. To avoid killing the new
venture, a strong leadership team is needed to
clearly articulate the ambidextrous strategy, as
well as ensuring that the new business is not
assessed with the same metrics as the existing
business, as this leads to the assumption that
the new business is “under-performing” - and
can kill the new venture. For example, accord-
ing to The Lawyer, [14] having failed to deliver
returns on investment as a separate entity,
BCLP’s managed services subsidiary, Cubed,
was quick to transfer roles back into the firm to
better serve the existing business.

Could an alternative legal structure for law
firms be the solution? As discussed on our pan-
el, some law firms in the UK have established
themselves as public limited companies and
floated on the stock exchange to raise finance
for investment. Considered by The Lawyer as a
“social experiment by the legal industry”, [15]
the six listed firms (Gateley, Keystone, Ince
Group, RBG, Knights and DWF) have not yet
stimulated market disruption in the way law-
makers envisaged when the Legal Services Act
allowed non-lawyers to own and manage law
firms — but we are watching this space closely.

2. The importance of structure when
generating and testing innovative ideas
As discussed on our panel, law firms are good
at generating ideas. Often this is somewhat
haphazard, starting with the individual lawyer,
investing time “on top of” their day job, later
perhaps as part of a team or task force, and
eventually as part of an “innovation lab”. Tools
such as design thinking (used by ADVANT
Beiten), open innovation techniques and
firm-wide innovation challenges (used by
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Baker McKenzie) are becoming more com-
mon, however, innovation is part creativity
and part discipline, [16] and often a more
rigorous approach to idea generation is re-
quired. For example, Linklaters employed an
innovation network tool to bring structure
and discipline to the ideation phase of their
innovation projects. [17] In the same way,
validating the new ideas, whether through
lean start-ups techniques [18] (used by Nor-
ton Rose), or the well-known business can-
vas, [19] requires clear criteria for moving
forward, modifying, or killing the experi-
ment. As Valesca Molinari explained, gener-
ating the ideas is not the problem - we might
produce 400 ideas — but deciding which to
test and how to test them requires business
acumen and entrepreneurial mindset, some-
thing which may not be prominent in the
lawyer skill set. As our guest, Nina Stoeckel,
reminded us, lawyers tend to want to “read
the handbook first” before embarking on new
ventures.

3. Increase collaboration — think out-
side of the box!
Sebastian Hartmann explained how KPMG’s

appropriately named exploratory venture,
“Not-Kodak”, became “Engine B” (https://
www.engineb.com). During the ideation stage,
it was important to gain insights from both
audit and non-audit experts to investigate
what changes in the business environment
would entirely disrupt the audit business
model. To test and scale up the idea of a fully
digitalised audit process, KPMG asked poten-
tial future customers and collaborated with
other audit firms and players in the industry,
including the regulator in England and Wales.
KPMG’s mindset was that, if KPMG could gen-
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erate the idea of a fully digitalised audit
process, then its competitors were likely to be
able do the same - it is best to disrupt your own
business model yourself than to have someone
else destroy it!

Amazon Go!, mentioned by Carsten Linz,
serves as an example of the importance of ask-
ing the customer. The idea of an automated
shop evolved after customers said the most
frustrating part of shopping was waiting in line.
Many law firms show their clients prototype
tools, and even work with them to develop the
tool, but as both Carsten Linz and Nina Stoeck-
el highlighted, law firms need to take collabora-
tion a step further. Nina Stoeckel noted that, as
a buyer of law firms’ innovative offerings, given
that each law firm creates and sells its own
“tool”, there are too many tools available for the
buyer. Legal departments don’t want 40 differ-
ent products, but one universal product for the
job. Furthermore, according to Linz, it is not
enough to involve the immediate customer in
the chain. Discontinuous innovation can occur
when we consider the value chain as a whole:
what if the tool could not only identify the legal
issue but also solve it, involving not just the
Business-to-Customer element, but the entire
Business-to-Customer-to-Business chain. Fur-
thermore, as highlighted by Oliver Schwarz,
when incubating innovative ideas, lawyers must
be proficient at working in multi-disciplinary
teams and play to their own strengths: few
lawyers have the skills necessary to quickly
bring a product to market using a lean-start-up
model, this should be left to the experts.

4. Focus on structural ambidexterity
when scaling up
Linklaters recently announced their intention


https://www.engineb.com/
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https://www.engineb.com/
https://www.engineb.com/

to scale up their CreateiQ product as both a
product and a brand. [20] To scale successful -
ly, according to O’Reilly, the new venture
needs to add customers, capacity, and capabil -
ity fast enough to maximise the market oppor-
tunity. [21]Firms good at scaling use a combi-
nation of techniques to do this: acquire
(M&A), build (investment commitment), part-
ner, and leverage assets and capabilities from
the mature business. [22] Law firms, and oth-
er organisations, tend to be great at ideating
and good at incubating. The real issue lies in
scaling, especially as this is when a truly am-
bidextrous organisation is essential. In the le-
gal market, one might be forgiven for assum-
ing that most international law firms already
have an ambidextrous organisation, as sepa-
rate innovation units are advertised on their
websites (Fuse from Allen & Overy, Reinvent
Law from Baker McKenzie, Wavelength from
Simmons & Simmons, Nakhoda from Lin-
klaters, Cubed from BCLP, or the Freshfields
Lab). Although some of these units have their
own brand name and website, most are still
fully integrated in the existing business, often
led by practice group partners (“on top” of
their day-job) and often relying on resources
(marketing, technology, lawyers) from the
firm. This may be acceptable during the
ideation and incubation phase, but not in the
scaling phase. As discussed by Sebastian
Hartmann, a key success factor in the “not
Kodak” project was separating it from the
main business during the testing and scaling
stages. Furthermore, according to O’Reilly, in-
cubation and scaling cannot be carried out
“on-top” of a lawyer’s day job — even more so
for discontinuous innovation — a view con-
firmed by Hartmann, who explained that it
was essential to do the type of thinking re-

quired for testing and scaling outside of one’s
day-to-day work. Giving brand primacy to the
products created by the exploratory unit may
be an important first step, [23] whereas ulti-
mately, the mission of the new venture should
be to “kill the core business”.

5. Alignment of Goals, Rewards and Ca-
reer Steps

According to O’Reilly, one of the key success
factors for an ambidextrous organisation is a
clear, well communicated strategy and com-
mon reward system. [24] During the panel
discussion, Oliver Schwarz highlighted the
importance of incentivizing lawyers working in
the exploratory unit, for example, by offering
lawyers working a fixed number of “innovation
hours” an “innovation bonus”. Other firms,
such as Mishcon de Reya, have introduced
similar schemes. [25] However, many lawyers
have dual roles, being responsible for both in-
novation and their practice area. This can re-
sult in conflict between explore and exploit
functions, with the result that the exploit func-
tion is prioritised in favour of utilization and
profit targets. To combat this, not only does
exploration need to be rewarded, but clear
strategic communication is needed to high-
light that exploratory work is equal to client
work — in terms of pay, appraisals, and career
progression.

Conclusion

O’Reilly reminds us [2 6] although the am-
bidextrous organisation that focuses on struc-
tural design and leadership to allow compa-
nies to lead disruptive innovation in their
markets, the three stages (ideate, incubate and
scale) are highly relevant to incremental inno-
vation. Whilst the ability of leadership to
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adapt, integrate and reconfigure organiza-
tional capabilities are more valuable in a dis-
ruptive environment, adaptability remains
crucial for law firms, especially given the
number of structural, cultural, and leadership
mechanisms which hinder innovation (for
example, no established research and devel-
opment activities, short-term outlook, focus
on individual partner performance, no
alignment of reward system for non-lawyers).
The purpose of this article is to give forward-
thinking law firm leaders ideas and concepts
with which to prepare themselves for the fu-
ture, so that they too can arrive “somewhere”
by running smarter.
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professionals to send along a few thoughts about
their “state of the art”.
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automation specialist, to lead the legal knowledge
management function and support the organiza-
tion in its goal to create the world’s leading en-
terprise legal services business. With more than
3,500 legal professionals in 94 countries, there is
much for Mark and the team to do. At a strategic
level, his focus is on three primary areas:
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« content — to create, collect and curate mar-
ket-leading content for legal professionals to
use in serving clients

. systems — to build powerful yet user-friendly
repositories to put this knowhow at users’
fingertips as and when they need it, and

« culture — to create a strong knowledge cul-
ture to ensure that every member of the or-
ganization is participating in the program.

Although knowledge management has existed
in the legal space for decades, the explosion in
technology in recent years has transformed the
discipline — from its origins as a paper-based
library function into one that can leverage the
expertise of hundreds of professionals and is
helping transform the delivery of legal ser-
vices. An effective knowledge management

program allows lawyers to reduce costs, im-

prove efficiency, minimize risk, and deliver
better services to clients.

The knowledge management landscape is
shifting at a rapid pace, but Mark believes that
one of the most exciting developments over
the next five years is going to be in the area of
search and retrieval. Advances in artificial in-
telligence and related technologies are making
it much easier to identify unstructured infor-
mation across an entire enterprise. This will
reduce the need to build highly structured
repositories with detailed metadata schemas,
which is extremely resource intensive. These
same developments, he believes, will also al-
low large organizations that process vast
amounts of information to gain new insights
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from the “big data” that they hold. One day,
even law firms may finally “know what they
know”.

Nick Williams www.proximagroup/com as

until recently a Principal Consultant with
Proxima in London and will soon move to
Santander UK as its Director of Procurement
for Professional Services. Nick has observed
that the way in which procurement depart-
ments support in-house legal teams has really
improved over the past 10 years and that this
is very encouraging. Different factors will con-
tinue to influence the degree of success when
buying of legal services. Competitiveness
means that law firms bidding for legal work
are more confident about their offerings and
bring forth new ideas with more collaboration
on projects.

Openness is becoming fashionable — and the
willingness of both lawyer and buyer to oper-
ate together to build better solutions. This
work is vital for all parties to the discussion.
Overcoming long-established obstacles be-
tween the two professions allows each to con-
tribute to joint objectives so that results can be
achieved.

Technology has gotten better, and automation
is now helping lawyers to become more efficient
and buyers to reduce cost. A solid understand-
ing of the different types of work done by inter-
nal and external legal teams is now supporting
more robust design/build/operate/maintain
models, in many ways heightened by the pan-
demic-enforced lockdowns that have shown the
art of the possible in remote working.

Greater complexity in law and commerce is
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driving a need for simplification and there is
greater desire to understand how things work
and how they can deliver better joint value,
with more measures given to areas apart from
pricing and rates.

Procurement tools, techniques, tenders, data-
bases, and assessment criteria are becoming
more refined and more sophisticated, helping
drive legal teams’ and law firms’ thinking and
contracting approaches. More go-ahead Gen-
eral Counsel are taking better internal busi-
ness advice and are at last contributing real
numbers to tougher savings and cost reduc-
tion targets.

By acting as facilitators, procurement special-

ists can bring change when lawyers find it too

challenging to separate the risk from the read-
ies.

Ian Gray lan.Gray@eversheds-sutherland.-

com is an Executive Partner at Eversheds
Sutherland, responsible for client relation-
ships across 34 countries, a member of the
Global Executive and also Chairman of Ever-
sheds Sutherland Europe.

Over the last 10 years, Ian has seen a great
deal of innovation in the establishment of new
external counsel arrangements. Going back
even further, the firm worked alongside Tyco
as it reduced from 260 firms around the world
to one. A number of high-profile organisations
followed a similar direction, with Avis Budget
winning awards for transformation which in-
cluded reducing law firms around the world
from 700 to seven; and Turkish Airlines enter-
ing into an innovative arrangement with a
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fixed fee for all work globally spread out over a
number of years.

Ian thinks that such arrangements were de-
signed to change the way in which corporate
counsel and their law firms worked in the past.
Many other large companies have followed
suit, significantly decreasing the number of
law firms with which they engage, striving for
efficiencies, administrative ease and value for
money. Things continue to evolve, with in-
creasing emphasis now on trust in the law firm
and its values, behaviours and culture says
Ian.

Stuart Dodds www.positivepricing.com co-

founded Positive Pricing 5 years ago. Positive
Pricing has advised many leading law firms
across the globe. Encouragingly, one of the key
themes it has witnessed and supported over
the last few years has been a greater focus on
how law firms can more clearly create, demon-
strate, and communicate their value to their
clients.

A clear benefit of providing law firm clients
with more choice to determine the right solu-
tion for them at that point in time — for exam-
ple whether the focus should be on immediate
solution, cost efficiency, or an opportunity to
mitigate future cost down the line. Although
the focus of these efforts has been primarily on
partners within the firms they work for, many
are also now beginning to extend this type of
thinking and training to senior associates and
other key professional staff as part of more
structured training programs or other pricing-
related initiatives. Each will help law firms
serve their clients better.

Any pricing-related initiative within a law
firm, or indeed arguably any firm, must en-
sure that the initiative clearly aligns to the cul-
ture of the organisation. Firm culture is often
not fully considered when implementing such
programmes, yet cultural considerations are
critical. Firm culture affects the approach tak-
en to developing pricing policy, pricing gover-
nance and the associated approvals, metrics
and financial indicators adopted and commu-
nicated, the level of entrepreneurialism or
flexibility permitted within the firm itself, and
even the method, audience and frequency of
training delivered. Cultural considerations
have become even more apparent during the
last 12 to 18 months during the pandemic
where firms have had to consider how to serve
their clients more consistently and appropri-
ately, and what latitude or otherwise to allow
their partners when determining commercial
agreements.

Stuart’s experience with Positive Pricing, and
as a pricing specialist for Linklaters and Baker
McKenzie, is at the heart of his firm’s approach
to its work. He believes that what ultimately
drives successful pricing initiatives, regardless
of firm, is aligning the initiative to firm cul-
ture, recognising that there are many different
paths to pricing success, and doing so in a
clearly structured yet incremental fashion al-
lowing the 'new behaviours' to be consolidat-
ed, refined, and more easily adopted.

One clear example of this in the last 12 to 18
months has been the rise of retainer or sub-
scription-based arrangements, these often be-
ing instigated by law firms but also importantly
and encouragingly by their clients as a means
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of improving predictability of legal spend, im-
proving service delivery outcomes, and provid-
ing an opportunity to develop and create more
value to both organisations. For a number of
law firms and their clients, these types of
arrangements are already well in place and on
the second or even third iteration, as is a trend
that Stuart is sure many will follow.

Deborah Watson www.cooteogrady.com is a
Partner and Head of Marketing with UK-based
Coote O'Grady. This firm provides legal spend
management solutions that include invoice
review, legal panel management, and consult-

ing on the full range of legal spend manage-
ment issues. Coote O’Grady provides a unique
human-led service that is supervised by quali-
fied lawyers capturing real cost savings that
could be missed by automated systems. The
firm enables its clients to continuously save
money while allowing in-house lawyers to fo-
cus on high-value, strategic tasks rather than
administration. And most importantly, the
Coote O’Grady team is always mindful to sup-
port the relationship between in-house legal
teams and their law firms.

There has been much debate on the true solu-
tions to reducing external counsel spend and
whether reducing law firm numbers is the so-
lution. Coote O’Grady suggests that the best
approach is the more complex one of finding

the right law firms, in the right locations, with
the right expertise even if this means increas-
ing the number of law firms. With the right
expertise, increased visibility of legal spend,
and access to legal spend analytics, the value
of the law firms can be truly assessed, and real
choices can be made about the results to be
delivered.

Coote O'Grady's co-founder, Stacey Coote,
suggests that he often encounters a range of
problems with organisations concentrating
spend with too few firms. These have included
hefty price increases, less flexibility on cost
reduction, reluctance to follow billing guide-
lines, speed of response, and deviations in
quality.

As a legal services management consultant for
close to 30 years, I encourage and applaud the
fresh thinking and work that Mark, Nick, Ian,
Stuart, and Deborah have shared with me. I
look forward to chronicling developments
again and sharing progressive business prac-
tices in future articles.

About the Author

Richard G. Stock, M.A., FCG, CMC is the Man-
aging Partner of Catalyst Consulting. See
www.catalystlegal.com Richard can be con-
tacted at (416) 367-4447 or at rstock@cata-
lystlegal.com.
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LEGAL

OPERATORS

EVENTS & WEBINARS

March 29th, 11AM PST | 1PM CST | 2PM EST

Beyond the hype: How Al can - and can’t -
help your legal operations

Join Legal Operators and Conga for a practical webinar on Al in Legal and learn how Al
can be used to help your legal departments.

As more organizations are looking to prioritize Artificial (Al) and Machine Learning (ML)
solutions into their legal practices, it is falling to legal operations professionals to have
a clear understanding of the benefits and limitations of this evolving technology.

Speakers:
John Gengarella, VP of Strategic Planning,at Conga
Brian Bartell, VP of Al and Machine Learning at Conga

In this one-hour webinar:

- When and how Al and ML benefits legal teams

- How Al saves legal teams time without sacrificing accuracy
- Achieving the highest ROI for technology investments

MORE
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Tech | Al

Your Easy-Going Veritable
Map Showcasing the
Judicious and Expanding
Path of Al in the Law

By Lance Eliot, Stanford Fellow at Stanford University and Chief Al Scientist at Techbrium Inc
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Let’s discuss Artificial Intelligence (Al).
Most lawyers have undoubtedly heard about or
even directly experienced the use of Al-infused
apps in their everyday lives. The use of facial
recognition to unlock your smartphone and the
anticipated IRS-required facial recognition to
access your personal tax records is technologi-
cally made feasible due to AI capabilities, like it
or not.

When you speak to Alexa or say hello to your

Google conversational device, you are making
use of Al-based Natural Language Processing
(NLP) that translates your spoken words and

attempts to affably interact with you.

In brief, Al is here to stay and will steadily con-
tinue to advance. It will become embedded into



all manner of systems and devices. There will
be no viable means of escaping the ubiquity
that AI capabilities will power amongst the
myriad of daily services and goods that we all
consume.

Shifting focus, consider how Al is entering into
the legal domain.

Perhaps somewhat surprisingly, those deeply
immersed in the legal field are oftentimes only
vaguely aware of how Al is inexorably getting
intertwined within the practice of law and the
future of law itself. This is easy to understand
as Al has only been scratching at the edges of
the legal realm and just inching its way in.

Furthermore, an oft-stated axiom about the

legal arena is that it seems to be one of the last
sectors or industries to generally embrace tech-
nology all told. Tried and true methods of using
paper-based approaches or staying the course
with faxes are seemingly hard to give up. Suspi-
cions about using new technology are at times
perhaps justified per overly steep learning
curves or due to earnest qualms about cyberse-
curity vulnerabilities, yet meanwhile advancing
tech typically referred to as LegalTech contin-
ues to inexorably gain traction and is being in-
tricately woven into the underlying fabric of
modern-day legal offices.

Where there is LegalTech, there will eventually
also be Al

That seemingly brazen precept is altogether
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straightforward. Whatever type of legal aid-
ing piece of automation you might envision
or seek to obtain will ultimately have AI in-
cluded. Doing so will boost ease of use, prof-
fering cognitive-like sensibilities, and make
legal work more productive and efficient (as-
suming the Al is judiciously included and
equally wisely utilized by the legal teams). At
times, the AI will be somewhat awkwardly
bolted onto a legal tool that otherwise has al-
ready been in existence and needs to after-
the-fact bolster its functionality. In other in-
stances, the AI will be built into a legal tool
from the ground up, serving as the corner-
stone for the resultant legal app.

But before we get ahead of ourselves regard -
ing this look at Al in the law, we need to en-
sure that the big picture is on display.

To do this, put your mind toward the idea of a
two-sided coin.

The Two-Sided Coin Of AI In The Law
Please be aware that there are two major
ways to intertwine Al and the law: (1) Al as
applied to the law and the practice of law, (2)
Law as applied to the advent of Al. You might
say that they are two sides of the same coin.

In the first instance, lawyers and legal schol-
ars emphasize the use of Al as applied to the
law, which I’ll signify as the so-called robo-
lawyer, robo-judge, robo-juror, and the like
kinds of aspirations. Note that I am not a fan
of that robo verbiage, but it is admittedly a
quick way to invoke the imagery of what ap-
plied Al is ultimately aiming to do.

The second instance consists of applying the
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law to Al, such as ascertaining how our laws
and regulations should be adjusted or crafted
anew to cope with the burgeoning use of Al
throughout society. This is construed as using
legal acumen to figure out the appropriate
means of governing Al

Much of the flashy aspects about AlI-in-the-
law stems from the application of Al into the
law (that’s the first case indicated above). Es-
pecially popular ways of applying Al in the
law consist of infusing Natural Language
Processing (NLP) capabilities into the ardu-
ous chore of doing e-Discovery (i.e., Al-based
NLP is especially useful when dealing with
large-scale narrative-oriented datasets that
require extensive and otherwise laborious by-
hand legal discovery efforts). And you are
perhaps familiar with the use of Al for aiding
in examining and composing legal contracts.
There are lots of these infusions taking place
of plopping AI techniques and technologies
into the carrying out of conventional legal
tasks.

The use of Al as added onto or embedded
into LegalTech is the most commonly noticed
facet of Al in the law.

Get ready though for the next boon, namely
the need to apply the law to Al

This is gradually gaining notable ground and
outstretched headlines.

Why so?

This is partially due to the rampant and un-
controlled promulgating of AI that has



showcased seedy and untoward capacities.
The recent era of Al began with a rousing
cheer that AI would be abundantly good for
society, but quickly discovered that there is
the grimy underbelly of Al too. Al systems
are now suspect right away, often embedding
contemptible biases in factors such as race,
gender, etc.

As a result, the application of the law to Al is
garnering a lot of steam.

Lawyers are needed that understand the in’s
and out’s of AI. What weaknesses of Al are
exploitable by evildoers and garner legal ex-
posures accordingly? How can laws be crafted
to stymy the AI For Bad emergence? Will
such laws be crafted to keep Al innovation
steaming ahead or will new regulations un-
dercut the advantages of AI?

You see, some rightfully worry that the wrong
kind of laws, though perhaps created with the
most earnest of intentions, will ostensibly kill
the golden goose.

Generally, Al-infused systems have the up-
side of potentially being better at what they
do and are more societally beneficial than or-
dinary tech, but they also spur the chances of
violating the four key principles of embody-
ing what is handily abbreviated as FACT,
namely that Al ensures fairness, accountabili-
ty, transparency, and ethical conduct in its
computational actions.

There are many efforts underway to draft and
enact laws specifically targeting the Al realm,
occurring at the federal level and the states

level (plus internationally too)

Lawyers are needed to aid in the creation and
passage of such laws, plus will later be needed
once such laws are put onto the books to help
interpret and adjust those laws.

Consider another important avenue that will
require attorneys with legal-oriented AI-
savviness.

Who is to be held responsible for Al that goes
astray and performs untoward actions?

The typically knee-jerk answer is that Al is the
responsible party. The Al is somehow as-
sumed to embody a semblance of human
agency. We don’t have that kind of Al these
days. We do not have sentient AI. We don’t
know if Al sentience is even possible. Claims
that the AI has acted of its own will are rela-
tively disingenuous at this time (though, it is
hard to predict what the future might hold,
which of course the aspirational goal of Al re-
searchers is to someday attain sentient AlI).

The gist is that there are humans that set up
the AI and put it into use.

Legally, we presumably would seek redress
from those that established the Al or are
maintaining or otherwise fostering the Al.
Companies that have crafted Al systems will
need lawyers that know how to internally
guide the AI building efforts to minimize Al-
arising legal problems down the road. Firms
that have already put forth AI apps are likely
to find themselves facing legal wranglings
when the Al they’ve released fails to abide by
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the fairness and allied precepts.

Lawyers will inarguably be needed by those
companies as they fend off legal challenges.

Meanwhile, individuals that believe they have
been wronged by the Al are apt to seek legal
representation and legal advice about how to
proceed with a legal case against those AI-
producing or Al-using firms. The overarching
notion is that lawyers versed in the legal
machinations associated with Al systems will
increasingly be sought for legal cases entailing
Al that goes off the rails.

Conclusion

A final remark, for now, might spur added
mindfulness for you about the heightening
significance of Al in the law.

Some would vigorously argue that lawyers are
professionally obligated to know about Al in
the law by the very canons of legal conduct as
required by the ABA Model of Rules, particu-
larly pertaining to the venerated Duty of Com-
petence. A somewhat admittedly under-the-
radar resolution of the ABA declared this rule:
“RESOLVED, That the American Bar Associa-
tion urges courts and lawyers to address the
emerging ethical and legal issues related to the
usage of artificial intelligence (“AI”) in the
practice of law including: (1) bias, explainabili-
ty, and transparency of automated decisions
made by AI; (2) ethical and beneficial usage of
Al and (3) controls and oversight of AI and
the vendors that provide AI” (per American
Bar Association, House of Delegates)

This provides extra fodder for the assertion
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that attorneys ought to be immersing them-
selves to some reasonable degree into the Al-
in-the-law realm.

Notice that I said that legal professionals can
aim to be reasonably versed.

One false objection by some is that getting into
the AI topic requires a nerd-like grandiose
high-tech background or perhaps entails doing
arcane computer programming akin to a super
techies skillset. Not so. Though digging deeply
into the tech might be desired by some
lawyers, there is no such necessity for those
that want to be less entrenched but yet also
still be able to sufficiently partake in the AI-in-
the-law facets (not everyone has to be a
lawyers-that-code adoptee).

You can go the route of aiding the inclusion of
Al into legal tools and LegalTech systems, bol-
stering those efforts by the keenness of your
legal prowess. That’s the side of the coin en-
tailing AI as applied to the law. A smattering
of Al familiarity would typically suffice. Your
profound knowledge of the law and the prac-
tice of law provide the sorely needed domain
knowledge for such efforts.

Or you can participate in the crafting of new
laws that will provide added safety and equity
for the pell-mell rush of AI throughout our so-
ciety. Once again, familiarity with AT will be
sufficient, while your ample legal acumen is
the overriding criterion.

Besides the regulatory perspective, you could
perhaps be ready to serve your existing clients
as they find themselves confronting Al-related



systems exposures or calamities. You might
even consider establishing a new line of your
legal practice that will aid businesses and indi-
viduals that find themselves wronged by Al
systems. These are all lawyering activities that
fit into the side of the coin of applying the law
to AL

I trust that this provides a kind of helpful map
to you, illuminating the path ahead that Al in
the law will be indomitably forging.

There is no need to arbitrarily flip a coin to try
and guess whether Al in the law is going to be
substantial. Of the various bets that you might
wish to make as a lawyer, betting that Al is
coming and will inevitably permeate the legal
field is a guaranteed winner. It is, shall we
dare say, a sure bet.

About The Author

Dr. Lance Eliot is a Stanford Fellow at Stan-
ford University as affiliated with the Center for
Legal Informatics, a co-joining of the Stanford
Law School and the Stanford Computer Sci-
ence Department.

He is also Chief Al Scientist at Techbrium Inc.,
has been a top exec at a major Venture Capital
firm, served as a global tech executive at sev-
eral large firms, previously was a professor at
the University of Southern California (USC),
and headed an Al lab there.

His columns have amassed over 4.5+ million
views including for Forbes, Al Trends, The
Daily Journal, and other notable publications.
His several books on AI & Law are globally
recognized and highly praised.
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Legal innovation is
for design thinking
a hard busines
at the latest, there has been no doubt that le- ,,,g:?;eéaueﬂﬁrose who do not invest now and

longer a trendy topic
sponsible use of innovation. allenges, it has become

Since the beginning of the Corona pandemic, ity for many legal organi-

gal tech and legal operations are no longera - drive digital transformation will be left be-

matter of theory, but must be implemented in

all areas of the legal industry. Management of
legal departments, managing partners of law
firms, executives in government agencies and
the judiciary are under pressure to do more
and more work in less time. Many have had
to switch to digital working overnight and
have mastered this change more or less suc-
cessfully.

This change is also reflected in the sharp in-
crease in the volume of investment in legal
technology. According to Gartner (https://
www.gartner.com/smarterwithgartner/5-le-
gal-technology-trends-changing-in-house-le-
gal-departments), for example, the majority
of GCs expect the technology budget of legal
departments to increase by more than 200
percent. At the same time, appropriately
skilled professionals are becoming scarce and
the pressure on the industry to work more
efficiently is growing.

hind. So it happened that the use of technol-
ogy has become not only a topic which re-
quires operational excellence but also strate-
gic planning. Technological innovation has
arrived at the very heart of legal business be
it in automatizing internal processes, improv-
ing existing business models, or enabling new
business models.

In addition to the advancements and techno-
logical improvements of the last years in legal
tech and legal operations there is an increas-
ing discussion about ethical considerations of
technology and their usage. In connection
with this, many new questions must be ad-
dressed such as:

« How do we want to use technology?

« What ecological implications do we need to
consider when developing new business
models?

« Does our service delivery model really serve
human and societal needs?
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Responsible digital innovation will play a cen-
tral role in modern strategies of legal tech and
legal operations within the above mentioned
organizations. The trend towards responsible
digital innovation is fostered by recent ap-
proaches and drafts of new regulations for the
digital society. In Europe this is not only due
to data privacy and GDPR, but also to the re-
cent draft of the Artificial Intelligence Act, the
Data Governance Act, the German Supply
Chain Act and the Digital Services Act. The list
of new regulations is long and the sanctions
proposed in those acts are remarkable. In or-
der to adequately respond to the foreseeable
regulations of a digitized society, the imple-
mentation of code of conducts is playing a cen-

tral role. (https://cdei.blog.gov.uk/
2021/05/11/the-european-commissions-artifi-
cial-intelligence-act-highlights-the-need-for-
an-effective-ai-assurance-ecosystem/).

The above-mentioned regulations, even if
some of those are not enacted yet, shed a light
on the lack of responsibility of companies in
the digital world. At the same time, the pres-
sure on the industry to work digitally and effi-
ciently continues to increase. The fact that the
two topics are inextricably linked seems to
have received little attention to date. Legal ex-
perts in particular are likely to be aware that
the use of technology carries many legal, social
and environmental risks. Whereas in times of
the pandemic, the discussion focused on the
data protection implications of using video
conferencing tools, the corporate responsibili-
ty for the use of technology goes even further.
Some people are already familiar with the top-
ic under the terms CSR (Corporate Social Re-
sponsibility) and CDR (Corporate Digital Re-
sponsibility).

48 eMagazine + www.legalbusinessworld.com

However, compared to other industries, the
legal industry lags behind when it comes to
creating awareness and recognition of the im-
portance of responsible digital innovation. For
the legal sector, two areas of application of re-
sponsible innovation can be differentiated.

« Internal: Ethical and responsible op-
timization of processes for internal
purposes
If you want to optimize the internal struc-
tures in legal departments, law firms and
the judiciary and bring them into the age
of digitization, it is helpful to think about
responsible innovation in all dimensions
right from the start of the process opti-
mization. After all, a technology strategy
without a corresponding data or responsi-
bility strategy will not do adequate justice
to the tasks of this industry and its posi-
tion in society.

« External: Ethical and responsible
portfolios and (legal) advice
In addition, the regulations already in
place in the area will be further expanded.
Those who act ahead of developments now
will have a market advantage and save
themselves double investments. At the
same time, the topic as a whole offers an
exciting field for legal and technological
consulting for law firms and management
consultancies. Also the judiciary and the
corresponding governmental bodies have
to deal with its implications in order to de-
velop adequate regulatory guidelines.

Thus, responsible innovation as a concept is
relevant for internal processes as well as a cru-
cial future topic for regulation and consulting.
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We cannot simply copy frameworks that ap-
ply to every business. Rather, we need to de-
sign a responsible innovation framework ad-
justed to legal workflows. The responsibility
of (legal) companies is not limited to the digi-
tal, ecological, or social dimension. To re-
sponsibly drive innovation and progress in
your organization, a holistic view on the up-
coming challenges is required. This can be
referred to as the ‘missing element” in the
current strategy discussions on technology
deployment, responsibility and new business
models: Responsible digital innovation.

Corporate Digital Responsibility (CDR) is an
important topic for all business leaders
worldwide and has gained tremendous mo-
mentum in recent years. CDR, as a business
requirement, has not yet been adequately ad-
dressed by the legal sector. Other domains, or
domain-agnostic areas are much more ad-
vanced regarding these topics. In 2015, the
United Nations published 17 Sustainable De-
velopment Goals (SDGs), which was a mile-
stone of a process that was ongoing for
decades (https://sdgs.un.org/goals). These
SDGs cover highly relevant areas of our daily
life, such as

e Good Health and Well-being’,
« Gender Equality’ and
+ ‘Peace Justice and Strong Institutions’.

More specifically to the area of digitalization
the High-Level Expert Group on Artificial In-
telligence (HLEG AI) of the European Com-
mission published seven key requirements
(https://digital-strategy.ec.europa.eu/en/
library/ethics-guidelines-trustworthy-ai),
such as:

« ‘Technical Robustness and Safety’,
« ‘Transparency and
« ‘Privacy and Data Governance’.

However, the legal sector can only be inspired
by those principles and try to align their
strategies with initiatives like UN SDG or the
HLEG AI

What do we need to work on? CDR
Framework for Legal.

In order to successfully achieve the transfer,
the creation and the integration of digital re-
sponsibility principles in the legal sector we
identified three main areas:

« We, as legal professionals, need a common
understanding of Corporate Digital Re-
sponsibility for the legal sector.

« We, as legal professionals, need a holistic
CDR Framework for the legal sector reflect-
ing our needs by taking the private sector,
public authorities, and legal scholars into
account.

» We, as legal professionals, need a frame-
work that is created, managed, and im-
proved by the legal community to avoid be-
ing led by others on this important topic.

In order to get to the relevant assets we need
to act on different levels and work on different

areas, namely CDR for Legal:

Framework - A set of principles and di-
mensions of responsible innovation for
the legal sector.

Together, we aim at developing a framework to
promote the integration of CDR principles in
the legal sector. The CDR Framework consists
of principles, guidelines, recommendations,
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and benchmarks for the different dimensions,

which need to be discussed and identified, and
it shall be made publicly available for the legal
sector.

The framework combines a digital ethics code
with a practical ethical legal innovation
roadmap. It provides clarity on the different
levels of CDR for the legal sector and allows
for thorough discussion and deep-dives on
certain topics as an overarching framework.
The ethical legal innovation roadmap en-
hances the framework with integrated bench-
marks and methods for practical implementa-
tion makes research accessible and change
easy.

To support legal professionals and institutions
in achieving their responsible digital innova-
tion goals, the Liquid Legal Institute and its
members will put their collective wisdom to
work and create this CDR Framework for the
Legal sector reflecting both, chances, and
risks.

Insights - A set of specific and action-
able guidelines, benchmarks and best
practices for successful CDR implemen-
tation.

We plan to apply this framework to different
legal contexts and focus topics and tailor it to
various areas of use. To enable collaborative
learning from these practice cases, we will
make the experiences, relevant data and ob-
stacles to implementing CDR for Legal avail-
able on a digital platform. We are creating a
unique, constantly growing collection of in-
sights that map practical insights for further,
broader research on the development of CDR
in the legal sector. It will include important
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measures, checklists and guidelines on how to
make the topic operationalizable.

Resources - A comprehensive overview
of related, complementary projects and
information.

We are developing a digital collection of in-
formative articles, websites and partner
projects providing easy access to the topic.

Furthermore we will share