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Innovation | Developpment
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THE HEART OF LEGAL INNF\IAIIUNE
WHY GULTURE AND LEADERSHIP }
MATTER MOST (

By Charlotte Smith, Founder Legal7 Legal

L

We know the legal industry is experiencing
rapid transformation. Visionaries like Richard
Susskind have long hinted at the future we're
now stepping into. As teams harness technolo-
gy and refine their operations, the face of law is
changing dramatically. This transformation
isn't without its challenges. Traditional norms,
from in-house teams to private practices, are
being tested.

Implementations can bring team dynamics to
the surface, ranging from frustration to
burnout and fear. Without proper preventative
measures, these dynamics can lead to failed
adoption of tools, conflict over scoping of roles,
and a breakdown in group communications.
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As we weave technology and Al iffte our
workflows, there’s no doubt we aréreshap-
ing the very foundation of the legalworld.
The future promises a horizon wherelaw
firms and in-house teams operate with data-
driven precision, and streamlined efficiency.
It is the middle of conference season, the
hype topic, AI. Amidst the bustling confer-
ences and tech showcases, where focus is on
technology and innovation the Heart of Le-
gal Innovation lies not in new tools or pro-
cesses, but in the fabric of organizational
culture and effective leadership. A thriving
culture, growth mindsets and inspiring
leadership are foundational in steering this
transformation.

~ Lookin
wintersection of law, people and technology. I
“don’t neatly fit into the legal tech/ legal ops

mal to a Transformation Catalyst

ack, I didn’t set out to work at the

mold, I am deeply passionate about bringing
fresh perspectives to the legal sector. My legal
journey began at a boutique firm in the UK.
Along the way, my interest in human behavior
led to a fascination with how dynamics play
out in the legal landscape.

Some patterns emerged:

« Bright ideas often get overshadowed.

« Persistent challenges arose in team man-
agement.
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« The traditional billable hours model stifling
efficiency.

« There was the mindset that the more you
billed the more “value” you had.

« And a concerning indifference to well-being
and mental health.

Many seasoned legal professionals seemed to
trade personal satisfaction for relentless
work. More broadly, I saw legal teams hesi-
tant to embrace new approaches, to
innovate.

In 2014 Silicon Valley beckoned, I following
where my skills and passions intersected. I
expanded my skills in Executive Coaching,
immersed myself in leadership and perfor-
mance coaching, and got my ICF and IPEC
certifications.

In my leap away from legal practice, I fol-
lowed what I love: energy management, hu-
man performance, and legal tech innovation.
I decided to dip my toes into entrepreneur-
ship, started a business to change legal cul-
ture from the inside out. Drawing from my
background as an employment lawyer and
working with HR teams on the subject of op-
timizing performance, I channel my energies
to support legal professionals, in finding bal-
ance, fulfillment, and cultivating the right
mindsets for an innovative approach.

If you're familiar with the CLOC Core 12, I
fall within Organizational Optimization and
Training & Development. As we look to the
future of law, I know the standout Firms/
Teams/ Organizations will be those that em-
body resilience, agility, and creativity.
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LEGAL
OPERATIONS

CORE COMPETENCIES

Change Management:
The Heartbeat of Innovation

Here's a reality check - We often place tech-
nology on a pedestal.

Sure, technology takes us to the future.

Tech products can be portrayed as magic bul-
lets, encouraging organizations to purchase,
yet, can result in a "band aid" approach.

Despite possessing state-of-the-art tools, an
alarming 75%* lawyers have observed failures
in technology adoption. In a 2022 Legal Tech
Survey conducted by ContractWorks, 90% of
participants (lawyers and legal staff) expressed
frustration with implementation of legal tech-
nology. Long implementations and complicat-
ed interfaces have a large impact. The survey
uncovered that technology failures can have a
severe impact on morale - causing division,
impeding self-confidence, and encouraging
turnover.



Legal Operations professionals noticed a
trend emerge during legal tech implementa-
tions. While the success of operations is
largely dependent on tools, strategy, and
leadership, it has become clear that change
management failures are caused in large part
by team dynamic dysfunction; including
mindsets and energy dynamics that existed
before implementation. And when financial
quarters tighten, and budgeting becomes strin-
gent, investing organizational culture — despite
being the bedrock of success — can simply be
seen as discretionary spending. For technology
to truly embed itself in Legal functions, we need
to be energized, forward-thinking, and hungry
for change.

Mindsets

Tech failures dent morale, leading to division,
dwindling confidence, and elevated attrition
rates.

The overarching question then is:

« How do we foster the attitudes and apti-
tudes, the right mindsets in our teams?

« How do we instill resilience, especially when
balancing the tightrope of change against
the weight of demanding work schedules?

It's not a simple feat. Authentic change, espe-
cially in the face of resistance, can feel like a
herculean task. It's rigorous, time-consuming,
and hardly instantaneous.

In an ever-shifting professional environment,
fostering a robust culture is the ultimate
competitive advantage an organization can
secure. Unfortunately, this can be overlooked
by leaders.

The Invisible Energy Centre and Heart
Culture

A robust culture is the #1 competitive advan-
tage an organization can have.

What is Culture?

Organizational Culture is the collective

manifestation of values, beliefs, customs,

practices, behaviors, and underlying assump-
tions shared by members of an organization.

« It shapes how individuals perceive, think,
and react to their environment.

» Successful change initiatives often hinge
on the alignment of anabolic team ener-
gy’s or thriving culture, working collabo-
ratively, towards the desired change.

+  When team energy is in alignment with
team strategy, it acts as a catalyst, accel-
erating change, and facilitating an envi-
ronment of continuous growth, and for-
ward movement.

o  When there's a disconnect, team culture
serves as a barrier, with team members
resisting even the most thought-out
change strategies.

In these situations, it’s easy to understand
how Legal can be perceived as the depart-
ment of NO.

The Heart of Innovation:
Team Culture

Anabolic Culture

Anabolic culture and team energy promotes:
Communication, open dialogue, requires and
values diverse feedback, it responsibly en-
courages risk-taking, and readily adapts.



Notable Innovative US & UK legal service inno-
vation - From boutique firms to international:

« Boutique: Zent Law, Novus Law, Melius Law

« International: Fuse/ A&O, Konexo/ Ever-
sheds, Nextlaw Labs/ Dentons, Reinvent/
Baker McKenzie.

Catabolic Culture

Conversely, where culture is catabolic, team
members may be fearful of committing errors,
there's a blame culture, team members are
burning out, these dynamics inadvertently
suppress innovative endeavors. In these firms,
billable hours remain the dominant metric,
technology adoption is viewed with skepti-
cism, and a risk-averse mentality stifles exper-
imentation. Such a culture can often hinder
the integration of tech solutions, leaving them
lagging behind more agile competitors.

Change Management Breakdowns

Mindset/ Statement: "I don’t under-

stand why I have to do this.”

« Implication: Indicates a lack of commu-
nication or understanding of the bigger
picture.

« Example: Attorneys suddenly tasked with
transitioning to a new software may resist
the change if they don't grasp its long-term
benefits, like improved organization or col-
laboration.

Mindset/ Statement: "I don’t have

time.”

« Implication: Suggests a culture of over-
work or inadequate time management, sti-
fling adoption of beneficial practices.
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« Example: Overwhelmed legal profession-
als might avoid learning a new, efficient
knowledge management system, missing
its long-term benefits due to their per-
ceived immediate time constraints.

Mindset/ Statement: "This is the way it

has always been done.”

. Implication: Represents resistance to
change and can hinder modernization.

. Example: Long-standing law firms may
resist digitizing their extensive paper docu-
mentation, becoming slower and less com-
petitive in a progressively digital landscape.

Mindset/ Statement: "I’ll just do it my-

self; it's faster.”

« Implication: Indicates potential trust is-
sues or ineffective delegation.

. Example: A senior attorney might handle
tasks typically designated to juniors, believ-
ing it's quicker. Over time, this deprives ju-
niors of growth opportunities and adds un-
necessary burdens to the senior staff, affect-
ing the team's overall progression and effi-
ciency.

Leadership: The Guiding Force

Guiding the culture, at the heart you find its
leaders. The best legal leaders see the bigger
picture. They foster a team culture of trust and
accountability. With the right leadership, we
can create a better work environment for all.
Legal team wants to be strategic and respon-
sive, rather than reactive. It's all too common to
hear legal professionals describe their experi-
ence as "drinking from a firehose." Both in-
house teams and law firms aspire to be de-
pendable centers of information and counsel



for expanding businesses. Legal shouldn't be
seen as an obstacle but as an enabler.

Innovation is the melding of the right
Mindsets, Culture & Leadership.
How can we develop our legal leaders.

Emotional Intelligence (EI)

Legal professionals are trained to think analyti-
cally and critically, but emotional intelligence —
the ability to perceive, use, understand, and
manage emotions — is equally critical in leader-
ship roles.

Offer training and workshops focused on en-
hancing emotional intelligence.

Foster a Growth Mindset

Organizational psychologists such as Carol
Dweck emphasize the importance of a growth
mindset — the belief that abilities and intelli-
gence can be developed through dedication
and hard work.

Celebrate wins, have a no blame culture,
mindsets of continuous learning and im-
provement.

« Prioritize Effective Communication

« Promote Change Resilience

« Vision and Purpose

The Pillars of Progress:
Culture, Leadership, and Mindset
Continuous learning.

Scalable systems, and talking work off, so that
people have headspace. Harnessing this ener-
gy, fostering a culture of growth, and nurtur-
ing effective leadership are crucial.

With a growth mindset, legal teams can be
forward-thinking, adaptable, and more open
to both technological and process-oriented
changes. I'm a staunch believer in the trans-
formative power of coaching. Through its tai-
lored guidance, coaching has the ability to re-
shape viewpoints, streamline problem-solving,
and offer effective troubleshooting strategies.
It can be done at an individual and group lev-
el, which is why it is such a powerful tool. Re-
member the need for patience and persistence,
innovation isn't instantaneous, change man-
agement is a process.

Leaders, and more recently teams work with
coaches to be more strategic, see their
blindspots, work through any heavy energy
support legal leaders to optimize their human
potential.l believe in the power of coaching,
and how coaching can transform your per-
spective, help you to problem solve and trou-
bleshoot.

Innovation is not an overnight endeavor. It
demands time, patience, and consistent ef-
fort. Firms must allow their teams the grace
to experiment, learn, and iterate. Rushing in-
novation or imposing unrealistic expectations
can lead to subpar results and demotivation.

At the heart of legal innovation lie three core
components: culture, leadership, and mind-
set. As the legal sector ventures into unchart-
ed territories, investing in these aspects is as
pivotal, if not more, as embracing new tech-
nologies. Firms and departments should
adopt a holistic approach to innovation, en-
suring a prosperous and enlightened future
for law.



About the Author

Charlotte Smith embarked on her legal career
at Baker McKenzie in Jakarta and the BBC in
London, eventually specializing in the Travel
and Aviation sector at a top-tier boutique firm.
Charlotte developed an innovative employment
law subscription product. With HR advice lines
and training, this product reshaped approaches
to HR legalities, granting Charlotte notable
recognition in the TTG 30 Under 30.

2014 marked a pivotal shift in Charlotte's jour-
ney as she transitioned from the UK to Califor-
nia. Amidst the bustling innovation of Silicon
Valley, she expanded her skill set, training as an
Executive Coach. This fusion of legal acumen
and coaching expertise placed Charlotte at a
unique intersection in the industry.

In the current era, where Al is driving unprece-
dented transformations in the legal landscape,

Charlotte spearheads Level7 Legal with a
clear vision. Level7 Legal isn't just about
equipping lawyers with tools for the future;
it's about addressing the profound cultural
shifts and human performance aspects in le-
gal settings. As Al and other technologies
challenge traditional legal norms, Charlotte,
through Level7, assists legal professionals
and legal teams in navigating these waters,
focusing on the often overlooked human ele-
ments.

She is dedicated to helping teams transform,
ensuring they remain agile, cohesive, and
human-centered amidst rapid technological
evolution.

Outside of her transformative work, Charlotte
loves painting, recharges through yoga, and
treasures the moments spent with young
children.
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DUR LAY JBRACTICE: AN INTR DDUCT
LEANIN 1 EPRACTIGE OF LAW

First article (Introduction) in a new series by Karen Dunn Skinner (r) and David Skinner
(1), co-founders of Gimbal Consulting

14 - eMagazine - www.legalbusinessworld.com




Do routine tasks take too long or seem too

complicated in your practice?

Do you need to accomplish more work in a
day, without spending as long at the office?

Are you convinced there must be a better way
to run a law practice than “the way we’ve al-
ways done it”?

If you find yourself asking how you can pro-
duce the same result for your clients in fewer
steps, in less time, or at a lower cost, you're

actually thinking about process improvement.

Most importantly, you're thinking about effi-
ciency.

In this and the next three articles in our series,
8 Ways to Stop Losing Time & Money
in Your Law Practice, you are going to
learn how to use one of the most important
tools for increasing the efficiency of your law
practice: The Eight Wastes.

What’s efficiency?

Efficiency is having:

« the right people

« doing the right work

. at the right time and the right cost

« using the right tools and technologies.

We use a combination of strategies to help
lawyers increase their efficiency but the
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foundation of our methodology is Lean. Lean
is an approach to process excellence based on
the Toyota Production System, Toyota’s ex-
traordinarily successful approach to innova-
tion and continuous improvement. A re-
searcher working for James Womack coined
the term “Lean” in the late 1980s. The prima-
ry book on it, Lean Thinking: Banish Waste
and Create Wealth in Your Corporation, came
out in 1996.

According to Womack and Jones, Lean sets

five business goals:

1. Determine what adds value from the
client’s perspective

2. Identify all the steps you take to deliver

that value (the value stream)

Create flow across the value-adding steps

4. Deliver to clients just in time, on their
timetable (pull)

5. Continuously improve by eliminating
waste in the process

@

Lean’s focus on increasing the speed and
quality of your service (adding value), while
reducing or eliminating the steps that waste
time and effort (reducing waste), makes it a
powerful methodology for improving efficien-
cy in legal service delivery. We’ve spent more
than a decade adapting Lean concepts to the
practice of law. We speak on it regularly and
write about it often in the Tips of the Week
on our Lean Law Firm blog and our many
other publications. If some parts of this arti-
cle sound familiar to you, you’ve probably
seen our writing before!

In the legal context, the five goals of Lean can

be applied to make legal work more efficient
and effective, from both the client’s and the
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firm’s perspective. The overriding objective is
to add value and eliminate waste.

What’s Value?

In Lean, clients determine value. You must
look at your work from your client’s perspec-
tive.

Your work is only valuable if it meets three

criteria:

1. It moves the matter forward

2. Your client wants it and is willing to pay
for it, and

3. You do it right the first time.

Any task, activity, or service that fails to meet
all three of these criteria is waste. It does
not add value to your clients and should be
minimized, if not entirely eliminated.

The first criterion is relatively easy to satisfy.
Work on a legal task almost always moves the
matter forward. If it doesn’t, you shouldn’t be
doing it!

The second criterion requires a little intro-
spection. Do your clients actually want all the
work you’re doing on a file? If they knew
what you were doing, would they be happy to
pay you for it? Be honest. Do they need the
answers to every possible contingency, or
only the most likely ones?

Do they want to pay for 37 rounds of drafting
on a contract (true story)? Do they want to
pay for your associates to start every motion
from scratch on a legal pad, rather than from
a good template or precedent (another true
story)?
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As for the third criterion, lawyers are perfec-
tionists. It's almost by exception that our work
is done right the very first time. We edit merci-
lessly. Some of this undoubtedly adds value:
we want to make sure our clients are com-
pletely protected and our arguments succeed
in court. However, a huge amount is waste.
Even the way we train students and juniors
can be wasteful. We know we’re going to revise
their work at least once. Training them may
add value to the firm eventually, but should we
be asking clients to pay for it?

To add value, your work has to meet all three
criteria. Anything that fails EVEN ONE of
them is a waste, but don’t despair. Every waste
that you identify is an opportunity for im-
provement.

What’s Waste?

Everything that doesn’t add value is waste.
That seems straightforward, but for many
lawyers, waste is surprisingly hard to see.
Why? Because we are so used to doing things
in our own particular way, it can be hard to see
the inefficiencies—the waste—in our own
work. It’s just “our normal.”

One of the most useful tools in the Lean toolkit
is DOWNTIME, an easy-to-use mnemonic for
identifying the waste in work.

Each letter stands for a different category of
waste:

Defects

Over-production

Waiting

Non-utilized talent

Transportation

Inventory

AN M

7. Motion
8. Extra Processing

We use DOWNTIME in every process im-
provement project we do. You can use it your-
self to identify waste in everything you do, all
of the time. It’s easy. You don’t need a soft-
ware platform or any special training. All you
need is a critical eye. As we tell our clients,
once you've learned to spot waste, you will
never look at your own work the same way

again.

In our next article, we’re going to do a deep
dive into the first four wastes (DOWN). In our
third article, we’ll look at the last four (TIME).
Then, in the final article in this series, we’ll
provide you with step-by-step instructions for
leading a waste-finding exercise in your prac-
tice, and additional case studies to inspire you
to improve your efficiency by getting the right
people doing the right work in your practice.

But first, we want to prime you to start identi-
fying the waste in your own work. Here’s a
very quick description of each of the DOWN-
TIME categories of waste.

Defects include any work that requires cor-
rection or rework because it wasn’t done prop-
erly the first time, whether by error or omis-
sion. It could be anything from a simple typo
to missing a filing deadline to making a seri-
ous error in the law.

Over-production refers to doing more of
something or doing it earlier or faster than re-
quired. It includes obvious examples like
printing more hard copies than you need or
copying too many people on an email, and less
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obvious things like doing your own work
ahead of time when you could be helping
someone else on an urgent matter.

Waiting is any wasted time when people,
equipment, documentation, or information is
idle or delayed. It includes interruptions, time
spent getting up to speed when switching be-
tween files or tasks, and all the time you spend
every day waiting for things to happen or peo-
ple to get back to you.

Non-utilized talent is the misallocation of
human capital. It’s having the wrong person
doing a task—whether they’re over-qualified
or under-qualified—and failing to take advan-
tage of the full potential of everyone on your
team.

Transportation refers to the unnecessary
movement of documents, information, or ma-
terials. It often manifests as unnecessary cir-
culation of hard copies or movement of infor-
mation for approvals.

Inventory looks a little different in law than
it might in industry. Rather than excess wid-
gets, think of unbilled work in progress, files
stacked on your desk awaiting your attention,
documents needing signatures, unanswered
emails in your inbox, and more mundane
things like oversupplies of stationery.

Motion refers to any unnecessary physical
displacement of people. It includes extra steps
to access supplies, information, or printers
(yet another true story!), unnecessary in-per-
son meetings, and little things like too many
keystrokes to find a file or accomplish a task
on your computer.
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Extra processing is giving your client Fer-
rari-level service when she only needs a Ford. It
includes researching every possible “just-in-
case” scenario, when your client only wanted
the most likely, or answering questions you
haven’t actually been asked.

In upcoming articles, we’ll give you real exam-
ples of wastes we’ve identified in our clients’
practices, as well as tips for how to identify
them in your own practice. We'll also share how
other firms and law departments have used
DOWNTIME to increase their efficiency by re-
ducing or eliminating waste.

Pro Tip: You can use DOWNTIME to improve
your legal processes, but when you’re starting
out, we recommend you start with the business
and administrative processes that support your
practice. Because these are common across
your organization, the efficiency gains you
make with them will benefit everyone touched
by those business and administrative processes.

That’s the beauty of Legal Process Improve-
ment. It gives you a set of tools you can use to
look deeper into how you deliver your legal ser-
vices from start to finish, including your busi-
ness, administrative, and legal processes.

So the next time you say to yourself, “there
MUST be a better way to do this,” use DOWN-
TIME. See if you can identify the waste that’s
getting in your way.

Come back next time for an in-depth look at the
first four wastes: Defects, Overproduction,
Waiting, and Non-utilized talent. Spoiler alert:
one of them is the biggest source of inefficiency
in the legal profession.
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Al | Governance

Navigating Al Governance \
across Jurisdictions

By Jennifer Lim Wei Zhen, Tech & Fintech Lawyer & Co-Founder, LawTech.Asia

Introduction

The rapid advancement of Artificial Intel-
ligence (AI) has brought about a host of
intelligent products, ranging from auto-
mated systems performing tasks au-
tonomously, to decision-making tools,
predictive models, and generative sys-
tems. They have revolutionised the world
with sophisticated capabilities once con-
fined to human intelligence. However,
these applications are not without risks
and implications that necessitate regulato-

ry intervention.
Navigating Al governance necessitates

delving into the intricate technologies be-
hind AI, including algorithms, machine
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learning models trained on datasets, and
natural language processing (NLP) tech-
niques.

Algorithms: Accountability for Out-
comes - The bedrock of AI decision-mak-
ing, algorithms interpret and process
data to generate outcomes. This raises
questions about the attribution of liabili-
ty and responsibility, particularly when
decisions are wrong or biased, discrimi-
natory or disadvantageous towards cer-
tain groups based on race or other char-
acteristics.

Machine Learning Models: Ethical
Boundaries - At the core of AI, machine
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learning enables Al systems to adapt and
learn without further explicit program-
ming. In fields like healthcare, learning
models identify patterns in medical im-
ages for disease diagnosis, continuously
evolving through iterative adaptation to
new data. Regulation is required to align
these evolving models with ethical stan-
dards. Imagine an autonomous vehicle
having to make split-second decisions in
a sudden collision, without direct human
control. In such situations, ethical para-
meters that govern AI’s learning models
must reflect societal values, prioritising
the safety and wellbeing of all stakehold-
ers over other considerations like its self-
preservation and liability.
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Training Dataset: Privacy and Bi-
ases - Al relies on extensive datasets for
training to recognise patterns, make pre-
dictions, or perform specific tasks. This
data may include texts, images, audio, or
any other relevant inputs, some of which
could be linked to personal data. Unau-
thorised use of such personal data raises
privacy concerns, necessitating safeguards
and regulations to prevent misuse and
unauthorized access. Additionally, biases
inherent in historical data or introduced
during data collection present a signifi-
cant regulatory challenge. If the data is
limited or skewed to those that reflect so-
cietal prejudices, the Al system may inad-
vertently perpetuate these biases in its
outcomes. Enhancing Al performance ne-
cessitates a larger and more diverse train-
ing dataset. Striking a balance between
expansive datasets and averting discrimi-
natory elements is a key aspect of Al
dataset-related regulations.

Natural Language Processing
(NLP): Content Manipulation, Au-
thenticity and Deepfakes - NLP em-
powers Al systems to process extensive
linguistic data, grasp the subtleties of hu-
man language, and respond like humans.
Al-powered text generation, with ability
to mimic humans, poses challenges in dis-
cerning between genuine and manipulat-
ed content, notably in the form of deep-
fakes that appear strikingly genuine. The
implications are significant as the tech-
nology can be exploited for various mali-
cious purposes, including spreading mis-
information, impersonation and manipu-
lation of public opinion. To address these
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risks, governance frameworks are needed
to regulate the creation, authentication,
and distribution of digital content.

Establishing a regulatory framework is imper-
ative to unlock the full potential of AI while
safeguarding rights and societal well-being.
Existing regulations, while offering some safe-
guards, are nuanced and entwined with
broader policies, particularly those addressing
privacy concerns. Notably, there are dis-
cernible regulatory and supervisory gaps, es-
pecially in domains where existing laws fall
short of handling the intricacies of AI techno-
logical capabilities. Governments worldwide
recognise these gaps, as evidenced by initia-
tives like the EU’s AI Act and Al Liability Di-
rective, as well as China’s regulations on Rec-
ommendation Algorithms, Deep Synthesis and
Generative Al. This paper explores the dy-
namic tapestry of policies and diverse ap-
proaches embraced by Australia, China, the
European Union, and the United States in
navigating the intricate landscape of AI and
responding to these issues.

Regulating Biases and Accountability in
Al-generated Outcomes

In the realm of Al-generated outcomes, regu-
latory challenges arise where “biased” out-
comes discriminate and disadvantage certain
groups based on race or other characteristics.
This can be especially problematic in areas
such as hiring, lending, and criminal justice
where Al-based systems are increasingly de-
ployed.

Biases in Al may arise from biased algorithms
or skewed machine learning models or inade-
quately representative training datasets.



The issue of accountability for Al-generated
outcomes is complex due to AI’s lack of con-
sciousness, prompting questions about who
should be be responsible for its biased or un-
ethical outputs. This dynamic disrupts con-
ventional frameworks for attributing liability,
requiring innovative approaches to ensure
fairness and ethical use of Al technology. Bal-
ancing between innovation and accountability
calls for regulatory adaptation.

Regulators are generally aligned in their ef-
forts to address biases by mandating trans-
parency and requiring Al developers to pro-
vide insights into AI decision-making process-
es to prevent inadvertent or intentional biases.
Proposed legislative initiatives like the EU's Al
Act and the US Algorithmic Accountability Act
and China’s Regulation on Recommendation
Algorithms aim to enforce transparency in Al
decision-making processes.

The European Union (EU) is one of the first
jurisdictions to come up with a comprehensive
solution. Central to the EU’s solution are the
proposed Al Act and Al Liability Directive,
which are inherently intertwined and poten-
tially trigger a “Brussels effect” in Al regula-
tion, akin to GDPR’s global adoption as the
standard for data regulation. Acting as a gate-
keeper, the Al Act adopts a risk-based ap-
proach, categorising Al systems into risk levels
that determine Al providers’ obligations and
whether they can even release their Al system
into the market: Unacceptable Risk, High
Risk, Limited Risk, and Minimal Risk. Unac-
ceptable-risk Al such as social scoring tools or
biometric identification systems are prohibited,
while high-risk AI faces a rigorous conformity

assessment, registration process, and pre-
market approval along with ongoing obliga-
tions for mandatory human oversight and con-
tinuous scrutiny even after being permitted for
market release. The draft AI Act, which was
first unveiled in April 2021, also introduces
other key provisions including hefty fines for
non-compliance, exemptions for research and
open-source Al, and regulatory sandboxes for
real-life Al testing.

Released in September 2022, the EU Al Liabili-
ty Directive adapts civil liability rules for dam-
age caused by Al systems. Working in tandem
with the revised Directive on Liability for De-
fective Products, it addresses fault-based liabili-
ty, emphasizing transparency and accountabili-
ty for post-market product alterations. Evi-
dence disclosure rules empower victims to re-
quest courts to order disclosure of information
and evidence relating to high-risk Al systems,
while the "presumption of causality" helps vic-
tims establish a causal link between the damage
and non-compliance of Al systems, allowing
claimants to show that providers of high-risk Al
systems should be liable for such failure to
comply with obligations under the AT Act.

In the United States (US), the proposed draft of
the Algorithmic Accountability Act, unveiled in
April 2022, calls for increased transparency
and accountability in the use of Al, particularly
in critical decision-making processes that di-
rectly impact individuals' lives. While this legis-
lation awaits formal enactment, the executive
branch can apply existing law to Al-related
matters. The judiciary plays a pivotal role in de-
termining this use, as illustrated in significant
Supreme Court cases such as Twitter v



Taanmeh and Gonzalez v. Google. Notably, in
the latter case, the Supreme Court upheld the
application of Section 230 of the Communica-
tions Decency Act, providing legal protection
to tech companies from liability for ISIS-relat-
ed videos uploaded by users even if their Al
algorithms may have recommended those
ISIS-related videos on YouTube based on user
browsing history.

China too has taken a significant step forward
by rolling out some of the world’s most de-
tailed regulations to address biases in AI-gen-
erated outcomes. The AI Governance Princi-
ples, introduced in September 2019, offer a
framework to harmonize sustainable AI devel-
opment with safety, security, and reliability.
China also introduced the Regulation on Rec-
ommendation Algorithms (March 2022)
which grants individuals the right to disable
algorithmic recommendations and receive ex-
planations for algorithms that substantially
impact their interests. The Deep Synthesis
Regulation (January 2023) regulates algo-
rithms that generate or alter online content in
various formats. It mandates filing with the
algorithm registry, labelling synthetically gen-
erated content, enforcing information controls
and preventing misuse, including user’s regis-
tration with real names and consent for edit-
ing personal information. China was also the
first country to come up with Rules on Gener-
ative Al (August 2023) requiring registration
of generative Al products and security assess-
ment before public release.

Addressing Authenticity Concerns in
Al-generated Works and Deepfakes
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AT’s advanced capabilities to mimic human-
generated content blur the lines between hu-
man and machine authorship, making the ef-
fort to verify authorship and the true origin of
a piece of content a complex endeavour. This
raises concerns about accurately attributing
authorship and ownership of works, impacting
intellectual rights and liability for unautho-
rised use of copyrighted materials. The poten-
tial for misinformation and misattribution in-
tensifies these challenges, prompting ques-
tions about preserving the integrity of creative

and scholarly works in the era of generative
AL

Moreover, Al’s ability to mimic human identi-
ty has led to the rise of deepfakes — images,
video clips and audio recordings generated by
AT that are fake but appear to be genuine. This
poses challenges in discerning between gen-
uine and manipulated content, with convinc-
ing imitation of real individuals raising con-
cerns regarding potential exploitation for ma-
licious purposes, such as spreading misinfor-
mation, damaging reputations and even influ-
encing political events. This poses risks to
public figures, institutions, and society as a
whole, emphasising a pressing need for regu-
latory frameworks to govern the creation, au-
thentication, and distribution of digital con-
tent.

Pioneering regulatory measures have been in-
troduced by EU and China, the first jurisdic-
tions proposing comprehensive rules for gen-
erative Al. Transparency is a key requirement,
with both mandating disclosure of Al-generat-
ed content. Companies in the EU are also re-
quired to share summaries of copyrighted data



used for training, ensuring that AI models are
designed to prevent illegal content generation.
In August 2023, China unveiled the Rules on
Generative Al, which necessitate companies to
register generative Al products targeting Chi-
nese residents. They are also mandated to la-
bel synthetically generated content and bear
responsibility for its authenticity. Further-
more, specific contents are prohibited, such as
material that undermines state power or advo-
cates for the overthrow of the socialist system.
Measures to forestall misuse include user reg-
istration with verifiable identities and user’s
consent for any alterations to personal infor-
mation.

Recognizing the urgency of addressing the
concerns over deepfakes, China took proactive
steps in 2019 by enacting laws that compel
disclosure of the use of deepfake technology in
videos and other media. These regulations also
stipulate that deepfakes must be clearly la-
belled as artificially generated content before
distribution. This comprehensive approach
positions China as the first country to have es-
tablished such extensive deep fake laws, pro-
viding an opportunity for other nations to
draw insights when enacting their own mea-
sures.

Evolving Privacy Regulations in the AI
Age

Al development depends on the ingestion of
large sets of data (input) that are used to train
algorithms to produce models (output) that
assist with smart decision-making.

To the extent that the input involves personal
data, or any output is used to make decisions

that affect the rights or interests of individu-
als, data regulations have become instrumen-
tal in mitigating inherent privacy concerns in
Al-driven decisions. To this end, several coun-
tries are amending data regulations, with a
specific focus on AI development. The follow-
ing presents a snapshot of the dynamic ta-
pestry of policies and diverse approaches em-
braced by Australia, China, the European
Union, and the United States in navigating the
intricate privacy regulations of Al

« Australia: The Privacy Act 1988, Aus-
tralia's primary legislation for personal in-
formation, is undergoing a review to align
with the expansive data landscape under-
pinning Al and other digital ecosystems.
The Privacy Act Review Report, released in
February 2023, recommends substantial
changes, such as regulating individual
“targeting”, empowering regulators and
courts with more enforcement options, and
creating new avenues for individuals to
seek redress.

« China: China's data regulatory landscape
has undergone significant changes in the
past years with the enactment of key laws.
Comprising the 2017 Cybersecurity Law
(CSL), 2021 Data Security Law (DSL), and
2021 Personal Information Protection Law
(PIPL), the data protection framework ex-
erts significant influence on Al develop-
ment. In particular, the DSL regulates data
processing within AI applications. The
PIPL, specifically designed to safeguard
personal information, delves into the realm
of automated decision-making in big data-
related practices and introduced more



stringent rules for Sensitive Personal In-
formation. These regulatory advancements
signify China’s deliberate effort to enhance
governance in response to evolving data
privacy concerns posed by Al. The global
impact of these regulations is underscored
by DSL's extraterritorial application and

PIPL's expansive territorial scope beyond
China.

European Union: In tandem with AI-
specific regulations, the EU is actively
shaping a broader data regulation frame-
work, exemplified by the Data Act and Data
Governance Act. Together with the General
Data Protection Regulation (GDPR), they
collectively address privacy concerns, in-
cluding those arising from Al applications.
The GDPR, established in 2018, directly
regulates the processing of personal data
(including automated processing of data),
ensuring individual control and emphasiz-
ing principles like transparency, fairness,
and data minimisation, which are crucial
for AI’s handling of data. Designed to facil-
itate data sharing, the Data Governance
Act, which was passed in November 2021,
clarifies regulations around data sharing -
who can create value from data and under
which conditions. Complementing the Data
Governance Act, the Data Act (which was
passed in June 2023) gives individuals
more control over their non-personal data
generated through smart objects and ma-
chines. The synergy between these regula-
tions demonstrates EU’s proactive ap-
proach in adapting to the evolving Al land-
scape, emphasizing both facilitation and
control of Al development.
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« United States: Data regulatory landscape
in the US comprises a mix of federal and
state laws addressing various dimensions
of data privacy. In the absence of compre-
hensive federal law, the California Con-
sumer Privacy Act (CCPA) plays a pioneer-
ing role due to its stringent data protection
regulations. Enacted in 2018, the CCPA
was amended in 2020 to define "profiling"
and establish rules governing "automated
decision-making" while also mandating
privacy assessments for activities like pro-
filing. Beyond California, other states, in-
cluding Virginia, Colorado, and Connecti-
cut, have enacted similar rules in 2023, in-
dicating a broader trend towards adapting
data regulations to the challenges posed by
Al In addition to state-specific actions, in-
dustry-specific laws, such as the Health In-
surance Portability and Accountability Act
(HIPAA), impose strict requirements for
authorization, particularly in the context of
Al-enabled AdTech and marketing. At the
federal level, the American Data Privacy
and Protection Act (ADPPA), approved by
the House Energy and Commerce Commit-
tee in July 2022, represents a significant
milestone. The ADPPA proposes national
standards for personal information protec-
tion, addressing algorithmic accountability
and bias, reflecting recognition of the
unique privacy concerns posed by Al.

Conclusion

The widespread adoption of Al in various
facets of society presents both promising
opportunities and potential risks, necessitat-
ing regulatory frameworks to amplify the for-
mer and mitigate the latter. Notable progress



has been made in crucial areas such as ethical
considerations, data privacy, transparency,
and liability. However, there remains an ongo-
ing and challenging journey towards clarifying
intellectual property rights of Al-generated
works, particularly in determining ownership
and attributing copyright to works which fall
short of a clear human creator.

Navigating Al regulation is particularly chal-
lenging from a regulatory design perspective
due to its rapid development, diverse ap-
plications, and its capacities to transcend na-
tional boundaries. There is a lack of clear-cut
answers on the optimal approach. Jurisdic-
tions exhibit diverse perspectives on whether
specific Al elements should be regulated, and
which activities warrant regulatory oversight.
The EU opts for a horizontal regulatory
framework, casting a wide net with a compre-
hensive umbrella of laws that cover all Al ap-
plications. In contrast, China’s vertical regula-
tions zoom into specific Al capabilities, such
as the regulation on recommendation algo-
rithms targeting biases in social media feeds.
An emerging trend in regions like Australia
and the US is the adoption of business-friend-
ly Al regulatory approaches and voluntary
self-regulation. In contrast, the EU and China
favour stringent regulations with registration
and labelling requirements and hefty penalties
for non-compliance.

These regulatory variations underscore the
challenge of striking a delicate balance be-
tween insufficient and excessive regulations.
Despite these differences, there are common
trends: core principles of transparency and
explainability; risk-based approaches; sector-

specific rules alongside sector-agnostic regula-
tion; integration of Al-related rulemaking with
broader digital policy priorities like data pri-
vacy; and the use of regulatory sandboxes for
collaborative rule development. Notably, a
common overarching theme persists: a shared
objective of mitigating potential Al harms
while leveraging its benefits for societal and
economic well-being.

Given the global nature of AI deployment,
harmonising legal frameworks across jurisdic-
tions becomes imperative. This harmonisation
is crucial for ethical and responsible AI devel-
opment given that international cooperation
and standardization play pivotal roles in pre-
venting regulatory arbitrage, wherein compa-
nies strategically exploit regulatory variations
to the potential detriment of societal well-be-
ing. Harmonization therefore becomes a cor-
nerstone for ensuing ethical AI development
for the collective well-being of societies
worldwide.

Disclaimer:

This report is based on information available
as of September 2023, and the legal land-
scape may have undergone changes since
then. For advice or the most up-to-date in-
formation, it is recommended that specific
consultation and legal advice be sought.
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tion, technology, fintech, AI, Web3, DAOs, and
NFTs.
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me getting better in my daily job ”
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GC Sustainability | ESG

LEADERS INSIGHTS

Bits and Bites on Trending ES

By Bassam Messaike, Legal Director with dentsu.

I walked into Asheville
North Carolina, on a recent visit and stu
bled on an exhibit entitled “Altruistic
Genius” showcasing the inventions and
ideas of R. Buckminster Fuller.
my visit, I had only seen his Geodesic de-
sign, through pictures of the Montreal
Biosphere, a museum dedicated to the envi-
ronment.

More with less

The essence of Fuller’s philosophy was to
solve the world’s problems by finding solu-
tions that do more with less. Fuller trans-
lated this core philosophy into ideas, de-
signs, and inventions in trying to solve

problems around housing, energy, trans-
portation, among other global problems.
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discussions, as well as other matters,

not necessarily related to the environment,
such as just finding and implementing effi-
cient processes.

I do, however, believe that doing more with
less to be at the core of almost all the solu-
tions, especially regenerative ones, that we
are trying to put in place to make our planet
more sustainable. But the real reason that I
brought the work and philosophy of Fuller
here is for inspiration and to highlight what
he believed in. That is one person’s work, no
matter what budget or circumstances they
are working under, can make a difference for

founder of C-eneral
ity Leaders, whiéh until recently was called
Lawyers for Net Zero, the dentsu Legal &
Compliance team’s Social Impact Working
Group discussed a few topics that we thought
are worth highlighting in this article.

ounsel Sustainabil-

How to advise on ESG issues

What we wanted to tackle in our discussion
was how the legal function, in global compa-
nies, advise their boards or clients on ESG
issues, sustainability in particular, in the cur-
rent global landscape of push and pull on
ESG that we are seeing in different regions.
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As we all know, the EU’s Corporate Sustain-
ability Reporting Directive (CSRD) that re-
quires companies to file mandatory annual
sustainability reports will become effective
January 2024. Thousands of non-EU compa-
nies, that operate in the EU, will be required to
produce such reports. On the other hand, in
the U.S., the proposed SEC Rules on mandato-
ry reporting on climate risks that were to be-
come final last year, are still being reviewed,
and judging by the latest legislative actions in
Congress, they are probably going to remain
voluntary. California’s legislature, on the oth-
er hand, just passed two bills that impose re-
porting obligations on certain public and pri-
vate companies that operate in that state. Cal-
ifornia’s governor signed both bills into law on
October 7, 2023.

Global companies regularly deal with cross-
jurisdictional compliance requirements and
the eventual conflict between the EU and U.S.
on climate disclosures is nothing new. An ex-
ample would be EU General Data Protection
Regulation (GDPR). While regulations similar
to GDPR did not exist in the U.S. at the time
GDPR became effective, U.S. and non-EU
companies operating in the EU scrambled to
put a compliance framework in place to avoid
being fined, and eventually did, one way or
another.

Companies, however, may need to pay close
attention to their messaging on ESG-related
goals and initiatives in the markets where the
compliance regimes are in conflict, to avoid
litigation and reporting risks. The conflict in
reporting requirements in areas around sus-
tainability could be delicate due to geopolitical
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environments and differences that may indeed
influence a company’s messaging on its ESG
goals and initiatives.

ESG helping in the long run

The advice may be for such companies to keep
focusing on how its ESG goals and initiatives
are helping the company in the long run, in-
stead of taking sides, or scrapping their initia-
tives all together due to geopolitical pressures.

A company or a brand may lose credibility and
standing with its consumers when they change
their message between regions or abandon
their goals and initiatives due to pressure,
from either side of the spectrum.

Additionally, reporting will most likely become
part of companies’ financial disclosures,
whether mandatory or voluntary. Putting a
compliance framework in place and starting to
collect relevant data may serve companies
well.

Practical advice on complex issues
Adam saw that legal can get on the front foot
to demonstrate that its function was not just a
reactive adviser and had some fantastic practi-
cal guidance for legal to use in advising on
such complex issues.

Adam stressed that legal should (i) develop
pertinent internal communications on the
subject aiming to bridge silos, (ii) engage in
regular meetings with their teams and with
the business for alignment, (iii) make a busi-
ness case for the legal team to have the neces-
sary resources, if needed, (iv) find internal
‘sustainability’ buddies and engage with them
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regularly, (v) block out time to focus on ac-
tions and produce thought leadership, and
most importantly (vi) engage with industry
bodies, government and regulators proactively
to keep current with developments, new laws
and regulations and take action.

We then discussed how global companies re-
main focused on their long-term ESG goals
and initiatives, while navigating new regulato-
ry laws and regulations across jurisdictions,
especially where in some of these jurisdictions,
the economy is in a downturn. Specifically,
what role does legal play, aside from advising
on legal risks, especially around shifting, refin-
ing, or repurposing their companies’ ESG
goals and initiatives to be specific for such pe-
riod.

Remaining focused

Legal & compliance play a crucial role during
difficult periods, especially when a new com-
pliance framework is needed. Companies
may well be advised to remain focused on its
long terms ESG goals and initiatives by pro-
moting the progress of such programs on a
global level, stressing their long-term econom-
ic benefits.

The legal & compliance team, on the other
hand, should closely collaborate and align with
their business to ensure that any messaging on
progress during such periods, doesn’t carry
risks especially for the markets where manda-
tory reporting will be needed. It is advisable
that any messaging, especially if it relates to a
company’s net zero claims and aspirations, be
reviewed by legal to ensure that such claims
can be substantiated and verified.

During such difficult periods, Adam thought
that legal could be the calm and wise voice of
the companies and while advising on legal
risks was essential, legal should also focus on
incentives for adopting ESG policies and goals
during such periods.

Do’s and Don’ts

Adam offered three don’ts and five do’s. Don’t
sweat the small stuff, don’t let perfection get in
the way of good, and don’t try to please all the
people all the time. The “do’s” were, do un-
derstand how change happens, work out who
are the key audiences with most influence,
plan and build iteratively for growth with great
strategic thinking, humility, and self-aware-
ness, and lean in and grow resilience. For in-
spiration, Adam referred us to Sapiens: A Brief
History of Humankind by Yuval Noah Harari,
stressing the power of storytelling.

Navigating greenwashing

Greenwashing is an area that has been receiv-
ing enhanced attention by regulators and their
enforcement bodies. Companies and their le-
gal & compliance functions have been busy
putting in place the necessary policies and
procedures to reduce the risks of greenwash-
ing claims and litigations. A guidance to miti-
gating such risks has been brilliantly illustrat-
ed in a recent article entitled: “Navigating the
Risk of Greenwashing” by Harvard Law School
Forum on Corporate Governance, posted by
Peter Pears, Tim Baines, and Oliver Williams,
Mayer Brown LLP, on July 24, 2023.

According to the authors, “mitigating green-
washing risk lies in existing principles of good
practice with respect to governance, disclosure
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and due diligence, in combination with an
understanding of the sustainability profile of
the product, activity or transaction at hand.”

The authors went on to give some “good prac-
tice steps” to follow around governance, dis-
closure and due diligence that legal & compli-
ance functions, no doubt, are most familiar
with in other areas. For example, a company
must have policies and procedures to reduce
the risks of litigations related to their prod-
ucts and services, and greenwashing risks can
be addressed similarly, but with some ad-
justments to fit sustainability matters.

A recent decision from the U.S. National Ad-
vertising Review Board is important to note
here, as it will probably shape the new Green
Claims Guides that the FTC is anticipated to
publish soon. It is anticipated that the FTC
will codify this opinion in a rule saying that
an advertiser would be providing misleading
messaging if it says it is committed to be net
zero by a certain date without already being
in the process of implementing a documented
plan that has been evaluated and found to
have reasonable expectation of achieving net
zero emissions by that date.

This is essentially a guidance on how a com-
pany should message on net zero claims and
aspirations, in advertising. Similar guidance
already exists in the U.K. Green Claims Code,
for example, as well as, in the proposed EU
Green Claims Directive.

Summary

Economic pressures, geopolitical differences,
and conflicts between jurisdictional regulato-
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ry regimes around the world will always
present challenges for global companies. Re-
gardless, such companies, in close collabora-
tion with their legal & compliance functions,
are advised to have clear strategies, policies
and procedures, and training in place to ef-
fectively comply with the new climate report-
ing requirements, mandatory or otherwise.
Similarly, putting in place a robust compli-
ance framework to navigate and avoid green-
washing risks, including those that relate to a
company’s net zero claims and aspirations, is
essential.

About the Author

Bassam Messaike is a legal director with
dentsu, a global marketing and advertising
services company.
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for almost eight years, including General
Counsel in the MENA region, a dedicated
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ance Social Impact Working Group and a
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General Counsel Sustainability Leaders
Insights Series Summary:

This series will feature GCs, CLOs and other
influential in-house leaders who are leaning
into climate, wider environmental sustainabil-
ity and ESG issues. They will share how they
have grown their capabilities and through that
driven business value and increased their im-
pact as corporate leaders.

This will include practical insights on how
these leaders responded effectively to the chal-
lenges all businesses are facing, how they've
reduced risk, increased resilience and spotted
and captured opportunities. The curators of
this Insight series are General Counsel Sus-

tainability Leaders, who are best known for
their highly rated "Leaders Programme", and
are led by their award winning founder and
CEO, Adam Woodhall.
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Book Tip: The Five Dysfunctions of a Team

Kathryn Petersen, Decision Tech's CEO, faces the ultimate leadership crisis: Uniting a team in

such disarray that it threatens to bring down the entire company. Will she succeed? Will she

be fired? Will the company fail? Lencioni's utterly gripping tale serves as a timeless reminder

The FIVE

DYSFUNCTIONS

that leadership requires as much courage as it does insight.

Throughout the story, Lencioni reveals the five dysfunctions which
go to the very heart of why teams even the best ones-often strug-
gle. He outlines a powerful model and actionable steps that can
be used to overcome these common hurdles and build a cohesive,
effective team. Just as with his other books, Lencioni has written a
compelling fable with a powerful yet deceptively simple message
for all those who strive to be exceptional team leaders.

Order now at

amazoncom >
N—"
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't come back; I don't know how it works!

d-bye, folks! — The Wizard of Oz
%
No, it’s not lions, and tigers, and bears, but it is
a journey down the proverbial yellow brick road
to understand the impact of society’s latest “wiz-
ard”—Generative Artificial Intelligence. (“AI”)
No doubt, for lawyers, the Al journey presents
the additional challenge of conforming to the
legal ethics rules. Presumably designed to serve
the public good rather than as obstructive, evil
flying monkeys; violations of the rules can none-
theless prove deadly to a lawyer’s career.
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A new expléflation requires research about
th)fé \_glﬁfgﬁnatlion. Questions abound. What is
artificial intelligence (“AI”)? Why does it
suddenly seem to be such a hot topic in the
media, on continuing education programs,
and well, just about everywhere? Generative
Artificial Intelligence and our ready access to
it may provide a partial answer. More expla-
nation required?

Background & Context

Before traveling forward, travel to the past
provides enlightenment. Specifically, a trip to
1956 reveals that a Dartmouth mathematics
professor, James McCarthy, coined the term
artificial intelligence in his funding proposal
for a summer symposium. [1] Professor Mc-

Carthy explained his study of artificial intelli-
gence:

The study is to proceed on the basis of the con-
jecture that every aspect of learning or any oth-
er feature of intelligence can in principle be so
precisely described that a machine can be made
to simulate it. An attempt will be made to find
how to make machines use language, form ab-
stractions and concepts, solve kinds of prob-
lems now reserved for humans, and improve
themselves. [2]

Thus, Professor McCarthy defined Al as ma-
chine learning beyond the ability to understand
simple logical reasoning. In other words, he
proposed that a machine may be programmed
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to extract patterns in data, and trained to
“learn” from ongoing experience.

Fast forward to today--- most thought leaders
agree that Al refers to machine learning.
Nevertheless, disagreement exists among sci-
entists, philosophers, futurists, and others
about specific definitions and distinctions be-
tween intelligence and consciousness; Al
technology’s potential developmental speed;
and whether AI will ultimately result in ma-
chines that may usurp human control of the

planet. [3]

In fact, Max Tegmark deems artificial intelli-
gence to be “the most important conversation
of our lifetime.” [4] He asserts that “[t]he
questions raised by the success of Al aren’t
merely intellectually fascinating; they are
morally crucial, because our choices can po-
tentially affect the entire future of life.” [5]

No doubt, Tegmark’s 2017 observations re-
main compelling, but our current journey ne-
cessitates a narrower discussion; that is, AI’s
impact on the legal profession and the impli-
cations for the legal ethics rules. For today’s
journey we need a contemporary working de-
finition of Al

Wendy Yu Chang provides a clear definition
in the context of legal ethics. Her definition
resembles McCarthy’s 1956 description, but
states AT’s ability as a fact rather than a theo-
ry to be proven. She writes: “Broadly, Al is
the ability of a machine to perform what
normally can be done by the human mind. Al
seeks to use an automated computer-based
means to process and analyze large amounts
of data and reach rational conclusions—
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the same way the human mind does.” [6]

More specifically, AI’s capabilities include
machine learning, natural language process-
ing, vision, and speech. [7] Al already ap-
pears in our daily lives; navigation apps for
directions and ride sharing, facial recognition
for log ins, and voice assistants like Siri all
employ Al. These examples, and others, have
played a role in society for several years.

In fact, when Tegmark and Chang con-
tributed to the AI discussion in 2017, evi-
dence of the legal profession’s growing inter-
est in Al appeared in legal ethics literature
and symposiums. Suggestions for program-
ming to assist lawyers with office manage-
ment, legal research, and predictive analysis
entered the conversation. [8]

What had not yet appeared on the scene was
generative Al—a combination of machine
learning and natural language processing that
leverages massive data sources in response to
a user’s prompt. The user receives an “an-
swer” that may appear as summarized infor-
mation, completion of a creative task, or new,
unique content. [9] Moreover, some genera-
tive AI programs like ChatGBT provide cost
free, open access to the public.

AI and Legal Ethics

Before focusing on open access, “user friend-
ly” programs like ChatGBT, it is worth noting
that lawyers are already outsourcing legal
services to third party vendors who may use
Al—think e-discovery, document review, legal
research, and drafting of documents or plead-
ings. In fact, from 2006-2012, new legal
ethics opinions emerged to provide advice on



the ethical use of outsourcing for legal research,
document review, and drafting of pleadings.
[10] In 2012, the American Bar Association
(“ABA”) acknowledged the implications of out-
sourcing issues on the legal ethics rules when it
amended the competence and supervision
rules’ comments to include outsourcing. [11]

Of course, intial outsourcing primarily trans-
ferred legal tasks from one human being to an-
other—nonetheless the fundamental legal
ethics concerns remain even when the out-
sourcing occurs between human and a ma-
chine. Primary considerations include an attor-
ney’s duties of competence, diligence, commu-
nication, and confidentiality. [12]

Confidentiality remains an utmost priority and
may involve an attorney delving into an Al ven-
dor’s terms of service, and specific process for
handling of client information. [13] The confi-
dentiality review dovetails with an attorney’s
duty of supervision over nonlawyer assistants
as an Al vendor constitutes a nonlawyer as-
sistant.

Additionally, communication generally requires
that clients understand and consent to out-
sourcing. A task that may be more difficult
when dealing with AI, but nonetheless re-
quired. [14]

Billing may also create attorney-client issues.
Typically, an attorney may only bill the net cost
for outsourcing plus any reasonable fees for su-
pervision and review unless there is disclosure
and client agreement to another reasonable
billing method. [15]

If an Al program drafts a demand letter, in a

contingency case, is that an additional cost or
should it be included in the attorney’s fees?
Does the engagement agreement discuss AI?

An additional AI billing query: when does the
failure to employ Al result in unreasonable at-
torney fees? An Al program may be able to
complete a task (eg. an accurate patent appli-
cation) much faster and less expensively than
an attorney. Does an attorney who fails to offer
a client the AI option, and bills the client con-
siderably more in fees, violate the reasonable
fee requirement in the legal ethics rule? [16]

Depending upon specific circumstances and
use of Al other legal ethics concerns may in-
volve conducting a conflict check, ensuring
that the attorney maintains independent pro-
fessional judgment, and avoiding assisting in
the unauthorized practice of law (by a ma-
chine...?). [17]

Given all of the existing opinions and rules, do
additional legal ethics concerns with ChatGBT
and similar programs exist? Recent events
provide the answer: a resounding yes!

ChatGBT & Legal Ethics

For simplicity, this article will use ChatGBT to
refer to the generative Al programs that have
become available—some at no cost and avail-
able to download as apps on an individual’s
phone. A lawyer using this type of ChatGBT
recently appeared in international headlines
when he employed it for research that he in-
cluded in a court filing.

Unfortunately, ChatGBT “decided” to “create”
cases that do not exist. Both the court and op-
posing counsel conducted the research that



the attorney failed to do and ChatGBT'’s fic-
tional cases were soon revealed. [18] Even
more unfortunately, the event became another
episode in the proverbial “the cover up is
worse than the crime,” --the lawyers involved
were initially less than candid further angering
an already displeased judge. [19]

Ultimately, the lawyers involved admitted
their conduct; the judge sanctioned them
$5000.00 and required them to inform their
client and write apologies to each judge who
ChatGBT included in its fictional cases. [20]
Obviously, these attorneys failed in their duty
of comptence, but also managed to violate le-
gal ethics rules beyond those discussed above.

Candor to the tribunal and fairness to oppos-
ing counsel both come to mind.[21] And of
course, the violation of any of the rules invokes
the general misconduct rule that includes the
duty of honesty and support for the fair ad-
ministration of justice. [22]

Despite these lawyers becoming the poster
kids for how not to use ChatGBT or other gen-
erative Al programs, Al use has also generated
positive developments.

For example, generative Al has been recog-
nized as a terrific tool for initial drafting from
a reliable data base, editing, and translating.

[23]

Additionally, there are both law firms and
academic centers conducting research and de-
velopment of generative Al programs designed

with the legal ethics rules in mind.

The international law firm Dentons, recently
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revealed some of the features of its inhouse
“fleetAl” program that appear geared to both
competence and confidentiality. Joe Cohen,
Denton’s head of innovation for the U.K, Ire-
land, and the Middle East explains:

The firm will train staff on the risks inher-
ent in the technology, including inaccurate
and biased responses. Even though client
matter documents can be uploaded to the
platform, Dentons has worked with Mi-
crosoft, which is one of OpenAI’s owners,
to ensure that data uploaded into fleetAl is
not used to train the tech, no one outside
Dentons can access it, and it is erased after
30 days, according to the news release.

To insulate the firm against some of the
risks, Cohen says the chatbot’s homepage
warns users to independently verify and
validate content the platform produces.

“This is a research tool, and that’s how
we’re trying to get people to see it,” Cohen
says. “This is something to ask to get some
inspiration about a particular topic and
help you get something down on paper for
you to change.” [24]

Thus, Dentons incorporates legal ethics con-
cerns in the rollout of its AI program designed
to provide a tremendous assist to its lawyers,
without permitting them to rely on Al for the
final product. Other firms and vendors are
proceeding in like manner. [25]

The University of Texas at Austin, School of In-
formation and The University of Connecticut,
School of Law are conducting research with the
goal of determining the best methodology for



developing generative Al tools for the legal
profession that adhere to the legal ethics rules.
[26] And the legal ethics professionals are not
only collaborating with the UT study, but also
are participating in numerous continuing legal
education seminars designed to enhance
awareness of both the benefits and risks of
generative Al. [27]

Ultimately, the responsibility for ethically em-
ploying generative Al falls to the individual
attorney in the moment that an Al option is
chosen. So, what’s an attorney to do? Alas,
that’s why mindfulness found its way into the
title.

Mindfulness, Legal Ethics, and Al
Mindfulness has gained widespread popularity
not only among the general public, but also in
the legal profession. [28] While often thought
about as a means for meditation and relax-
ation, it also serves a valuable purpose for
lawyers; that is, heightened self-awareness in
the moment that allows for thoughtful deci-
sion making rather than conduct born out of
emotional reactivity or the stress of the situa-
tion. [29]

Mindfulness practices increase an individual’s
awareness of their thoughts, emotions, and
bodily sensations often providing insight into
the intentions underlying a chosen course of
conduct. Professor Leonard Riskin observes
that “mindfulness allows us to insert a ‘wedge
of awareness’ before we act. [30] He explains
that when we create a psychological distance
to observe our thoughts, feelings, and bodily
sensations “their strength or power or influ-
ence tends to diminish and we have a chance
to consider their merit.” [31] We may then act

from a place of thoughtful response rather
than emotional reactivity.

Benefits of enhanced decision making may
range from calming a parent prior to dealing
with a misbehaving child, to managing a rush
hour response to a discourteous driver, to
strategic decisions on a response to a stressful
work occurrence. Certainly, the New York
lawyers should have educated themselves on
the benefits and risks of ChatGBT, but their
decisions as to how to conduct themselves in
court following their initial filing sealed their
fate.

Perhaps if the lawyers in New York court case,
had paused and reflected on what thoughts,
feelings, and bodily sensations were contribut-
ing to their dishonest responses to the court,
they might have paused and reconsidered their
strategy for proceeding. (Hypothetically: “I
am in huge trouble, and experiencing fear,
anxiety, upset stomach, and elevated pulse. I
need to pause, take stock, and thoughtfully
consider my options.”).

Impossible to predict the outcome for those
specific lawyers, but easy to offer as a general
suggestion. Why? Because there has been a
tremendous amount of research that supports
both the positive impact of mindfulness and
the enhanced decision-making made possible
by inserting a pause in the decision-making
process. [32]

A full exploration of mindfulness is beyond the
scope of this article. However, a brief intro-
duction seems warranted because as technolo-
gy continues to evolve and the 24/7 pace of the
world continues to increase, it becomes all the



more important for lawyers to pause and con-
sider their ethical duties before rushing into
the world of generative Al.

Conclusion

Lawyers should absolutely embrace change--
both technological and otherwise--but proceed
with caution and gain understanding of any
brave new world that they decide to enter. U.S.
District Court Judge P. Kevin Castel’s opinion
sanctioning the New York lawyers, thoughtful-
ly explains some of the repercussions of failing
to pause and consider the application of Al to
the practice of law.

In researching and drafting court submis-
sions, good lawyers appropriately obtain as-
sistance from junior lawyers, law students,
contract lawyers, legal encyclopedias and
databases such as Westlaw and LexisNexis.
Technological advances are commonplace
and there is nothing inherently improper
about using a reliable artificial intelligence
tool for assistance. But existing rules impose
a gatekeeping role on attorneys to ensure the
accuracy of their filings...[Respondents]
abandoned their responsibilities when they
submitted non-existent judicial opinions
with fake quotes and citations created by the
artificial intelligence tool ChatGPT, then
continued to stand by the fake opinions after
judicial orders called their existence into
question.

Many harms flow from the submission of
fake opinions. The opposing party wastes
time and money in exposing the deception.
The Court’s time is taken from other endeav-
ors. The client may be deprived of argu-
ments based on authentic judicial prece-
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dents. There is potential harm to the reputa-
tion of judges and courts whose names are
falsely invoked as authors of the bogus opin-
ions and to the reputation of a party at-
tributed with fictional conduct. It promotes
cynicism about the legal profession and the
American judicial system. And a future liti-
gant may be tempted to defy a judicial ruling
by disingenuously claiming doubt about its
authenticity. [33]

Judge Castel’s analysis both embraces Al and
warns of the risks associated with its use in
court. No doubt, AI may also assist lawyers in
other legal practice contexts; lawyers should
pause to assess the benefit and risk of using an
Al tool in any practice area. Ultimately, the
benefits, carefully understood and ethically
employed, may prove to be an incredible boost
for both lawyers and their clients. So, let’s wel-
come the opportunity to create positive change
and maintain an optimistic eye towards the
future.

The secret of change is to focus all of your en-
ergy, not on fighting the old, but building on

the new. --Socrates (470-399 BC), Philoso-

pher.
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Rogers, THE MINDFUL LAW STUDENT: A
MINDFULNESS IN LAW PRACTICE GUIDE
pp74-81 Edgar Elgar Publishing (Northhamp-
ton, Mass. 2022)

[29] Id.

[30] Leonard L. Riskin, Awareness and Ethics
in Dispute Resolution and Law: Why Mindful-
ness Tends to Foster Ethical Behavior, 50 S.
TEX. L. REV. 493, 499 (2009).

[31] Id.

[32] Supra at note 27 pp 220-227

[33] The secret of change is to focus all of your
energy, not on fighting the old, but building on
the new. Socrates (470-399 BC), Philosopher
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Confident Leadership Series

Planning
Confi

By Mila Trezza, Executive Coach and Former General Counsel Global 500

Meaningful feedback is essential for every-
one’s growth: the giver, the receiver, and
the organisation as a whole.

Yet, only 5% of employees believe that their
managers provide the guidance and direc-
tion they need. Workplace surveys show

that people don’t just want to hear more
about how they are doing—they crave feed-
back.

Many managers find it challenging to make
the time to provide feedback on top of
completing their already considerable
workload. Others feel uncomfortable pro-
viding ‘tough feedback’ and managing peo-
ple’s emotional or defensive reactions to
said feedback.
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However, most of the time, the feeling of

uneasiness on the parts of both the giv-
er and receiver can be mitigated by re-

framing how we deliver our feedback.

Feedback is a gift. It allows our teams to
learn and grow. Every time we water down
or avoid giving feedback, we miss an oppor-
tunity to help people develop.

So, let’s look at how we can offer meaningful
feedback.

1. Your Team Wants to Know—Often.
Honest and constructive feedback creates a

safe and supportive environment
where people can grow and thrive.

Feedback boosts relationships with explicit

of purpose between the
present moment (the snapshot of behaviour
we capture with our feedback) and the fu-
ture (the improved performance we are lead-
ing our teams towards).

Constructive feedback prompts improve-
ments and new behaviours. It is especially
effective when it is built on trust. Infrequent
feedback, on the other hand, deprives our
teams of a consistent and clear sense of di-
rection, which contributes to diminished
trust.

Infrequent feedback happens, for example,

when feedback is tied, or limited, to formal
appraisal processes or HR-led reviews. We

tend to underestimate the many opportuni-
ties we have for offering daily feedback.
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For instance, when something is moving along
positively or when different contributors have
established effective collaboration, we have
opportunities to provide feedback and engage
with our team on what is working well, what
can be improved, and what changes they
would like to make.

Real-time feedback can not only be provided
daily, but can be offered in all directions. We
can offer feedback to our own managers, team
members, colleagues, and business partners.
In each case, our feedback offers opportunities
to build greater trust and encourage improve-
ment.

Meaningful ongoing feedback builds solid
walls of safety and columns of trust that each
of us needs. When these foundations are in
place, negative feedback is often better re-
ceived.

2. Be Authentic. What You Truly Think
is What They Will Hear.
If you care, it shows.

When your intent is to genuinely develop per-
formance and impact, your choice of words,

body language, energy, and even your silence
will communicate that intention.

When your mindset is instead focused on fix-
ing, telling someone off, or attacking the per-
son rather than addressing the problem, your
choice of words, body language, energy,
missed pauses, and silence will also communi-
cate your intentions.

We all have big antennae. Even when the
feedback is positive, if it’s fake, we won’t

believe it. Instead, we will feel manipulated.
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Start by acknowledging the positive. Genuine
appreciation may help you head to a construc-
tive exchange. For example, ‘the whole analy-
sis is well structured, however...” or ‘building
on what you have already considered, an addi-
tional way forward could be...’

If we anticipate that our feedback will be hard
to hear, let’s ask ourselves: What do we truly
wish to achieve in this conversation? Consider
a role reversal for a moment. What would you
hear if you were on the receiving end of this
feedback? Would you find it helpful?

When we dress up criticism by saying ‘I just
want to give you my honest feedback’, what
often happens is that the conversation turns
into being about us rather than the person
whose performance we are trying to improve.

And if it turns out to be about us and our ego,
it will not be meaningful, let alone effective,
feedback.

3. Stick to the Golden Rule of Feedback:
Keep It Specific.

Meaningful feedback requires clearly present-
ing the alternative behaviour we wish to re-
ward.

With that said, the alternative we present must
be realistic, actionable, and attractive for the
receiver to act on our feedback.

For example, if we want to encourage better
collaboration among our team members, we
need to spell out exactly how that collabora-
tion will look, for instance, when contributing
to the drafting of new documents or when cov-
ering each other during the Christmas holiday.

For positive feedback to be meaningful, it also
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needs to resonate effortlessly with the receiv-
er. For example, if we use generic language
like ‘that was a good meeting’, we are being
unclear and missing out on an opportunity to
highlight the specific behaviour we want to
reward. Vague feedback is subject to interpre-
tation.

An alternative could be: ‘T'd like to offer you
my feedback on our meeting. I appreciated
how you aligned your expectations by regu-
larly checking in with everyone, and how you
wrapped up at the end by including every-
one’s contribution. That was really useful.’

Specific feedback is more likely to resonate
with the actions and intentions of the person
we are giving feedback to and, therefore, will
support continuing the positive behaviours
we wish to reward.

Whereas, if our feedback is too generic, it will
not be meaningful or useful. If the receiver of
that feedback cannot understand exactly what
it is about, they will not be able to act on it.

4. Time is of the Essence. We Engage
With Feedback Better if It is Provided
in the Moment.

Both positive and negative feedback follow
the same rule: time is of the essence.

Positive recognition that is disconnected from
the moment in which it is relevant lead to a
sort of emotional dissonance. The receiver
will likely wonder: ‘Why are you telling me
this now?’

On the flipside, negative feedback that is dis-
connected from the moment in which it is
relevant impacts the receiver’s ability to act

on it in a timely and effective manner.

In order to be meaningful, feedback must be
given soon after the event or behaviour you
wish to address or encourage. For example,
think about those times when you want to
prompt further action: ‘I know you have been
working on this document for some time. How
are you progressing?’

The longer you wait, the less likely it is that
your feedback will lead to change.

5. Did You Ask for Feedback on Your
Feedback?

Meaningful feedback aims to enable dialogue
and build relationships. Communication is a
two-way street.

What we want to unlock is, ultimately, insight.
Thus, with every feedback conversation comes
a moment to ask the other person: ‘How does
this sound to you?’

The feedback we receive on our feedback often
stretches our conversation and allows us to
hear how the other person has experienced the
same situation. Often, their perception will be
different from our own.

For example, let’s say you are offering feed-
back to a team member who is reluctant to
contribute to meetings. Maybe you would like
to suggest that they be more proactive. That
team member may reply by saying: ‘I wanted
to raise my points, but I didn’t feel ready to
articulate them and, by the time I did, the
meeting had moved on.’

That feedback will allow us to expand our ini-
tial suggestion so we can, for example, explore
wider confidence issues, talk about improving


https://www.lawsociety.org.uk/topics/in-house/five-ways-to-run-better-meetings
https://www.lawsociety.org.uk/topics/in-house/five-ways-to-run-better-meetings
https://www.brainzmagazine.com/post/if-you-are-feeling-an-imposter-then-you-are-no-imposter-how-to-engage-differently-with-self-doubt
https://www.brainzmagazine.com/post/if-you-are-feeling-an-imposter-then-you-are-no-imposter-how-to-engage-differently-with-self-doubt
https://www.lawsociety.org.uk/topics/in-house/five-ways-to-run-better-meetings
https://www.lawsociety.org.uk/topics/in-house/five-ways-to-run-better-meetings
https://www.brainzmagazine.com/post/if-you-are-feeling-an-imposter-then-you-are-no-imposter-how-to-engage-differently-with-self-doubt
https://www.brainzmagazine.com/post/if-you-are-feeling-an-imposter-then-you-are-no-imposter-how-to-engage-differently-with-self-doubt

our preparation for meetings, or identify a
‘quick win’ that may support greater participa-
tion.

6. Cultivate a Healthy Feedback Culture.
Start With Yourself.

Meaningful feedback allows us to build a posi-
tive culture around mistakes and to disconnect
the act of making mistakes from the notion of
having failed.

When these two concepts are disconnected,
and frequent constructive feedback is offered,
people are allowed (and, when needed, em-
powered) to become effective ‘mistake
makers’.

For example, we can ask for and provide feed-
back on ‘ideas for introducing a new system’,
reinforcing a shared belief that progress and
change are often built on a foundation of er-
rors. We can openly prompt a conversation
about how to respond to our mistakes because
no one can be creative if they are not allowed
to play with new ideas.

A healthy culture of frequent feedback allows
us to continue improving, making changes and
adjustments, and following up with more
questioning and more feedback.

Finally, the art of giving feedback includes
owning our past mistakes by using ‘T’ state-
ments, such as: ‘When I looked into this a few
months ago, I missed seeing an alternative.’

Our past mistakes are an extraordinary way to
engage with people at different levels. They
build credibility and nurture trust because no
one always gets everything right. In the long
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run, this approach boosts (not diminishes) our
authority as leaders.

This Confident Leadership Series focuses on
the skills needed to manage high-performing
legal teams and enhance your leadership con-
fidence.
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Adam Becker wants everyone to under-
stand the tremendous value legal opera-
tions professionals can provide to their or-
ganizations. He is on the Board of the Cor-
porate Legal Operations Consortium
(CLOC) and a frequent speaker on the val-
ue of legal operations.

Adam believes that over the last decade, the
legal operations community has demon-
strated the value of legal operations to
General Counsel and Chief Legal Officers.
But he believes that the legal operations
community “could do a better job of edu-
cating Deputy General Counsel and others
in the legal departments.” While the legal
operations community continues to expand
its messaging to the broader legal depart-
ments, Adam has already done a fantastic




job of proving the value of legal operations
to the companies where he has worked.

A Winding Path to Legal Operations
Leadership

Adam did not start out as an advocate for
legal operations. Like many legal opera-
tions professionals, Adam started as a
practicing attorney. After a handful of
years of practicing, Adam moved into legal
recruiting, office administration, and at-
torney development at top 20 law firms.

While working at one of those large law
firms, a friend suggested that he would be
perfect for a new legal operations position
that had become available on the West
Coast. At the time, Adam was in New York
and reluctant to move back to the West

Coast for a position he previously did not
know existed.

But the concept of legal operations stuck in
his head. Adam did not take the first legal
operations job mentioned to him. But after
considering the power of legal operations,
he found a position as Vice President of
Legal Operations position at MetLife, a
Fortune 100 company. His journey into the
legal operations operation had begun.

Early Experience in Legal Operations
After landing a leadership position in legal
operations at a large enterprise, Adam
quickly recognized the value legal opera-
tions could provide to the organization. As
a legal operations leader, Adam focused on
a goal of “helping others do things faster
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and making processes more efficient.”

Adam also noted that as legal operations pro-
fessionals, “we have to align our work with the
values of the company.” A consistent theme in
talking to Adam is that he always evaluates
how the legal department’s work “impacts cus-
tomer life.” His goal is to simplify and stream-
line to improve customer experiences.

However, large organizations frequently have
what Adam calls “legacy processes” that can
make change more difficult. According to
Adam, one of his former General Counsel de-
scribed “legacy processes” as “processes that
were put into place that made a lot of sense at
the time to solve a problem, but as time went
on, nobody ever looked at the process again to
see if it still made sense.”

Despite the challenge of “legacy procedures,”
Adam found ways to improve efficiency, speed
processes, and provide greater value. For ex-
ample, he focused on “getting the right work
done at the right level.”

To right-size certain work, Adam orchestrated
a program within the legal department by
transferring some work traditionally done at
the company by attorneys to paralegals and
then shifting other work to different legal pro-
fessionals in the department.

By shifting work, Adam was able to deliver sub-
stantial value to the company by freeing the at-
torneys to do what they do best and by allowing
the other legal professionals to take on greater
responsibilities and achieve professional
growth. As a result, the department was “able to
get more done and provide more value.”
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Embracing New Opportunities

After a few impactful years as a legal opera-
tions leader at MetLife, Adam spent two years
at a large entertainment company.

He then embraced a new challenge by becom-
ing the first legal operations leader at Cock-
roach Labs, a database startup company head-
quartered in New York City.

At Cockroach Labs, Adam says he is “fortunate
to have a general counsel who is 100% in favor
of legal operations.” Plus, because Cockroach
Labs is only eight years old, “it is more stream-
lined and people are not wedded to older pro-
cedures.” Additionally, as a technology com-
pany, “the population inherently embraces
new things.”

Although he works for a fast-growing technol-
ogy company, Adam deliberately took time be-
fore making certain changes in the legal func-
tion. He explained, “I waited almost a year be-
fore I proposed any new technology here, be-
cause I really needed to see what our problems
and pain points were.”

Focusing Directly on Client Needs

To that end, Adam focused on what the end-
users needed and how proposed changes
would benefit those end users. To help with
change management and adoption, Adam
took a different approach to selecting a legal
technology vendor. While many legal opera-
tions practitioners interview their clients to
discover their needs and wants, Adam took
the process a step further.

During the vendor selection process, Adam
invited one of the main internal clients to



participate in evaluating the vendors. He then
had that client identify who in that person’s
organization could work with the legal team
to help design the product for their specific
needs.

By involving the internal clients in the selec-
tion and adaptation procedures, Adam ulti-
mately saved time in the adoption and change
management process. By doing so, he deliv-
ered tremendous value to the company by
making it “the least amount of change man-
agement” he had ever had to do for a major
project.” He also noted that it was the
“quickest adoption [he] had ever seen.”

Legal Technology is not Just for Legal Any
More

Adam has an interesting take on legal tech-
nology. He thinks “legal tech is advancing to
the point where it’s speeding up some regular
tech.” He acknowledges that “not everybody
agrees with [him] on that,” but his personal
experience demonstrates that legal technolo-
gy can be used outside of the legal depart-
ment.

As Adam put it, “Because legal tech has
worked so hard for some of the issues that
lawyers face and how they work, there are a
lot of applications to other departments
now.” For instance, some legal technology
solutions are quite good at creating tem-
plates. Adam recognized that “other depart-
ments do template letters all the time” and
that the legal technology solution could help
create those templates. As a result, the people
in those departments “don’t need to be doing
cutting and pasting anymore.”

As he put it, Adam helped “enable other

departments to do it on their own.” Now, the
people in those departments “are saving time
and legal is not taking on work that is not re-
ally legal work in the first place.”

By thinking more expansively, Adam was able
to not only “make legal more efficient, but we
also helped other departments with some of
their really routine sorts of things in ways
that they had not heard of.” Plus, Adam
helped the other departments save on their
budgets through the expansive use of the
technology.

He delivered value through time and finan-
cial savings. He “provided visible value both
to the department and the company.” Adam
described the outcome as a “win-win because
we provided people with something we were
using, and now they can use it on their own.”

But Wait, There’s More Value

The template example is not Adam’s only
success in socializing solutions beyond the
legal team. He also implemented a triage in-
take system. The new triage system is “one of
the value things that we’ve added so we can
get a better sense of who’s working on what,
where our requests are coming from, and how
we can allocate resources.” Interestingly, for
the first time in his career, Adam had “people
outside of legal asked if they could use a sys-
tem” that the legal team implemented.

Adam’s team also created “an intake portal
with a knowledge management platform.” The
portal allows company employees to “search
commonly asked questions” to get immediate
answers without waiting for a response from
someone in the legal department.



Adam notes that the legal department is “ re-
ally quick to respond,” and that they “don’t
want to hold you up unnecessarily.” But he
notes that questions routinely come into legal
at the end of the day, “especially at 4:00 p.m.
on Fridays.” Through the portal, the legal
department is “enabling the business to keep
going” by reducing delays.

Consistently Delivering Value

Adam doesn’t just talk about providing value
through legal operations. His goal is to deliv-
er value by “helping others do things faster”
and by “keeping the business going.” He has
consistently delivered value through right-
sizing work, empowering other departments
to use legal technology, and by implementing
an innovative intake portal.

Adam has two pieces of advice for other lead-
ers in legal operations. First, he encourages
legal operations leaders to remain curious
and avoid getting stuck in “legacy mindsets.”
Second, he implores leaders “to cherish and
celebrate others’ successes.” According to
Adam, “celebrating wins publicly and prais-
ing those who help” has been instrumental in
developing positive cultures where he has
worked.

Externally, Adam is a strong believer in cele-
brating other people’s successes and
achievements. He enjoys seeing the develop-
ments in the legal operations landscape and
the innovations other people are delivering
for their organizations.

As we neared the end of the interview, Adam

explained: “I love hearing success stories
from peers at other organizations and watch-
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ing them shine in their roles. I'm so excited
when I see friends take on new and bigger
roles and cheer them on as they continue to
drive the way forward for legal operations —
and for themselves.”
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Digital Forensics and eDiscovery

A Guide to End-to-End
Digital Investigations

This guide by Jelle Oorbeek is published at Legal Operators. We thank Legal Operators for
sharing it with Legal Business World Subscribers.
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TRANSPARENCY AND ACCOL BILIK -

Once seen as an overreach, Directive (EU)2019/1987 may
soon become the new global standard of worker protections.

By Florina Thenmayer (l) and Lisa Kulmer (r), both Principal Associates at DORDA and
World Services Group Employment and Labor & Employment Group Members




At the end of 2021, a significant transforma-

tion swept through the European Union (EU)
corporate landscape with the emergence of the
Directive (EU) 2019/1937 or the “Whistle-
blowing Directive.” The groundbreaking legis-
lation was a clarion call for change by ensuring
minimum standards of protection for whistle-
blowers across the EU. In its initial 2019 roll-
out, the Directive was more lenient towards
private sector entities with fewer than 250
employees, granting them an additional two-
year grace period to embrace the Directive’s
requirements which included an internal re-
porting channel for whistleblowing. While
some EU member states still were struggling
to implement all aspects of the Directive in

2023, it is safe to say that by 2024, the Direc-
tive (EU) 2019/1937 will be in effect across the
EU member states, shaping a more transpar-
ent, accountable, and ethically sound future
for businesses across the continent.

In fact, because of the significant position of the
EU as a global player and the scope of the Di-
rective, many members of the World Services
Group (WSG) Employment and Labor Industry
Group have predicted that the EU Whistleblow-
ing Protection guidance will soon become the
global standard for all international business.
With all that said, if you do not think these new
EU regulations will impact you and your
clients, we encourage you to read on.



The Directive applies to private and
public employers and every class of
worker.

The scope of the new Directive extends to
employers with a workforce of 50 or more,
specific sectors (e.g., the financial sector), or
municipalities with more than 10,000 inhabi-
tants. The Directive’s provisions cast a wide
net, encompassing not only employees but
also consultants, contractors, suppliers,
board members, shareholders, volunteers,
unpaid trainees, and even job applicants.
Remarkably, this Directive’s reach extends
beyond the confines of direct employment,
enveloping individuals who may not be offi-
cial employees of the organization. Addition-
ally, the Directive covers work colleagues and
family members who may assist a whistle-
blower, provided that these individuals could
also suffer retaliation in a work-related con-
text. The new guidance ensures that whistle-
blowers who report breaches of EU law will
be protected from suspension, demotion,
dismissal, and other forms of discrimination
and harassment.

The burden of proof is on the employ-
er, not the whistleblower.

Unlike other international whistleblower pro-
tection regimes, such as those afforded to
whistleblowers in Great Britain and the US,
the EU Directive places the burden on em-
ployers to prove that retaliation did not oc-
cur. Before the Directive, when an employee
enforced their whistleblower rights, they of-
ten faced a challenging disparity in legal and
financial resources. Employers could justify
their actions more easily, even when accused
of retaliation. Given the lack of specific pro-
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tection, it was even more difficult for whistle-
blowers to access evidence to prove other-
wise.

The Directive is a game-changer for whistle-
blowers because it introduces a reversed bur-
den of proof. That means employees are only
required to establish their engagement in
protected conduct or speech at the time when
the alleged retaliation occurred. The onus
then shifts to the employer, demanding that
they substantiate the neutrality of their ac-
tions, demonstrating an absence of any con-
nection between the protected conduct and
the subsequent measures taken against the
whistleblower. However, employers are well
advised to carefully review the specific im-
plementation of the Directive in the relevant
member state.

Retaliation is very broadly defined in
the EU Directive.

“Retaliation” as defined in Article 19 includes
“loss of business and loss of income” and
“failure to renew a temporary employment
contract.” Member states must prohibit any
form of retaliation including damage to repu-
tation, demotion, dismissal, negative ap-
praisal, intimidation, suspension, or transfer.

Whistleblowers can face dire consequences
when they report wrongdoing, and that’s why
the anti-retaliation requirements within the
EU Whistleblower Directive are a crucial —
and necessary — step for companies. Does
your company’s whistleblower retaliation
strategy meet (and even exceed) the require-
ments of the EU Whistleblower Protection
Directive?



Whistleblowers can report directly to
government bodies without going
through internal reporting channels
first.

One of the first things many employees do
when they suspect fraud or misconduct is to
report the incident to a company supervisor
or compliance team. Many companies also
advertise internal hotlines where people can
report the incidents. While internal reporting
is the preferred way under the EU Directive,
an accuser does not necessarily have to raise
allegations within the company first, espe-
cially if the breach cannot be effectively ad-
dressed internally and where the reporting
person considers that there is a risk of retali-
ation.

Under the EU Directive, employees may take
their complaints directly to an authority des-
ignated by their local government or member
state government, pursuant to that govern-
ment’s internal rules, which cannot be less
stringent than the EU Directive. This is a sig-
nificant departure from both UK and US
whistleblower regulations. In most cases,
whether the report is made to a company or
government entity, both have three months
to investigate the complaint and respond to
the whistleblower. Government entities may
have six months to investigate allegations for
“duly justified” cases. It is up to individual
member states to determine whether they
will permit anonymous whistleblower re-
ports.

If you do business in the EU, this Direc-
tive applies to your company.

While individual member states retain the
flexibility to expand the policy areas covered

by the Directive, its current scope is already
quite extensive, albeit limited to EU law and
does not cover, for example, violations of la-
bor law provisions, which in practice are
quite often subject of whistleblower reports.
For private employers, the current rules cover
protection of privacy and personal data, ani-
mal health and welfare, antitrust, consumer
protection, financial markets, services and
products, food and product safety, public
health, protection of the environment, pre-
vention of money laundering and terrorist
financing, nuclear safety, public procurement
and transportation safety.

Perhaps most challenging for international
companies doing business in the EU, the
Whistleblowing Directive also applies to EU
data protection regulations (GDPR) and was
drafted to work in tandem with the GDPR —
an arena that many international companies
are already struggling to comply with. Given
this broad and comprehensive list, member
states are likely to adopt an even broader
general definition of whistleblowing for sim-
plicity’s sake, while at the same time extend-
ing protections beyond the original intent of
the Directive.

What’s Next? Get prepared.

Whether you are a true believer in instituting
an international culture of compliance or lean
towards a strategic approach relying on ac-
countability and a robust defense, procrastina-
tion is not your ally. It is imperative to estab-
lish an internal investigation protocol. Create
precise and detailed job descriptions and de-
lineate the responsibilities of key personnel
in human resources, audit, compliance, and
loss prevention — those who will oversee the



compliance with the EU Whistleblowing Direc-
tive. Provide appropriate avenues for employ-
ees to report misconduct, such as web-based,
phone-based, and in-person systems. Conduct
comprehensive executive-level training for cor-
porate officials, managers, and line supervisors.

Any seasoned human resource professional
knows the mantra well: document, document,
document. However, it is crucial to underscore
that all documentation must align with GDPR
data protection protocols, a topic we will ad-
dress. Having appropriate documentation early
in the disciplinary process can be a vital safe-
guard, demonstrating that any subsequent ac-
tions taken against the individual are unrelated
to whistleblowing activities. As employers work
through this new regulatory regime, they may
see well-timed and conceivably indisputable
whistleblowing reports from employees at-
tempting to insulate themselves from dis-
charge, which is why having on-the-ground le-
gal counsel will be crucial.

The implications of the EU Whistleblowing Di-
rective and its intricate implementation within
specific jurisdictions present a tangible con-
cern, particularly given the pivotal shift in the
burden of proof. To aid businesses with navi-
gating this complex landscape, the World Ser-
vices Group recently published a valuable re-
source — a comprehensive, free guide to the EU
Whistleblowing Directive. This guide features
contact information for legal experts situated in
EU jurisdiction, poised to address your legal
inquiries and concerns.

You have your internal protocols ready
to go, now what? Watch out for GDPR
data compliance.

While this article is not intended as a compre-
hensive guide to GDPR compliance, it is worth
mentioning again that this aspect of compliance
with the EU Whistleblower Directive may be
one of the most challenging. This article only
addresses a few issues to keep in mind as you
create your own whistleblower internal report-
ing systems.

Hotlines

Hotlines for reporting incidents must comply
with GDPR compliance requirements. Even if
your company uses an outside contractor to
manage your hotline, you must ensure that the
contractor follows GDPR guidelines. Hotlines
must have appropriate technical and organiza-
tional measures that meet the reporting re-
quirements of GDPR and ensure the protection
of data subject’s rights.

Reports and Investigations

Companies with 50 or more employees operat-
ing in the EU have specific obligations to set up
whistleblowing reporting systems. Establish in-
ternal procedures and controls to handle
whistleblower reports confidently and confi-
dentially. Any data related to whistleblower re-
ports should not be retained any longer than
necessary to comply with the EU Directive, oth-
er EU requirements such as GDPR, or national
law of the member states.

If a whistleblower report is made to or investi-
gated by a person or entity outside the EU, or if
the results of the investigation are shared with a
person or entity outside the EU, GDPR proto-
cols must be followed. From a practical per-
spective, non-EU companies may wish to de-
centralize some of their human resources func-
tions and collect and process all whistleblower
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actions at their location(s) within the EU.

Whether or not you choose to take this course
of action, there will always be a GDPR tension
between the rights of the whistleblower, and
the rights of the target over information about
the allegation.

To date, the Directive has garnered minimal
attention from the media, yet it signifies a piv-
otal transformation in the way EU enterprises
manage their internal operations. It exerts a
profound influence on how non-EU companies
and international companies with EU sub-
sidiaries or local EU offices do business in the
EU.

If your company has not already taken steps to
come into compliance with Directive (EU)
2019/1937, do not hesitate to reach out to any
of the attorneys who helped create the World
Services Group free guide to the EU Whistle-
blower Directive. With a little advice and a lot
of patience, we can all look forward to better
corporate governance, greater accountability,
and a better quality of life for all workers.
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gy and management consultant

Strategy pertains to influencing things you can-

not control. This is why legal business strategy

can be challenging to lawyers who tend to be |
risk averse by temperament and are trained to
hone this characteristic. They prefer to be in

control of a situation.

Control is a factor in why the practice of law in-
volves the application of yesterday’s precedents
to today’s problems. History is known and usu-
ally documented. Therefore, it provides a degree
of control. Applying the past to the present is
what lawyers do, how they construct arguments,
and where they often excel.

However, the business of law is another matter.
It requires creativity and imagineering that are
future-focused and often without precedents.



Creativity and imagineering in the business of
law are not as prized as the learning of law and
legal practice. In reality, traditional legal educa-
tion has little if anything to do with the busi-
ness of law. Yet, legal service is a business com-
plete with its own industry code: 5411. And the
business of law is where strategies pertaining to
creativity and imagineering apply most readily.

Living in Your Head

Creativity and imagination are both nouns. Ac-
tivating them means getting ideas out of your
head and executing on them, which makes
them real. Otherwise, creativity and imagina-
tion dwell in the land of overthinking.

Overthinking tends to be a lawyer trait that
goes hand-in-hand with admiring a problem.

L

But problem admiration and overthinking get
you nowhere. Solutions are required as well
as actions that get them done.

The trick to harvesting the fruits of creativity
and imagination is either having the experi-
ence of knowing how to execute on them or
finding someone who does. Otherwise, cre-
ative strategies and imagined ideas become
the stuff of magical thinking and fanciful fairy
tales that live in your head until they go poof
and disappear.

Getting Out of Your Head

Creativity is an often-neglected factor of legal
business strategy. Why? Because lawyers rely
on evidence and, better yet, proof to support
arguments including those related to running



their business. This is why the evergreen
statement, “We’ve always done it this way”
and its pushback cousin, “Who else has done it
this way and had success with it?” continues to
hobble forward motion within traditional law
firms and staid legal management.

It is also why those who may be intimidated by
the change management processes that come
with creativity and imagineering often mount
a defense.

A symptom of this is usually a barrage of ag-
gressive questions that rain down upon the
head of whomever is daring enough to propose
creative change along with a demand to in-
stantly provide data points that prove beyond
a shadow of a doubt that whatever is proposed
will work effectively and efficiently the first
time.

This mulish stance is vexing to people who are
working to move the business of legal service
forward, and who are propelled by innovative
management objectives, strategies, tactics, and
most importantly, execution.

These are the same dogged souls who often
find themselves in the equivalent position of
pushing a pill up a hill with their nose.

I’'m one of them. This is my hill. Sometimes I
think I've been dead up here for years.

Creativity

In 2006, Canada’s Lexpert magazine hatched
a one-off issue titled “100 Creative Lawyers”. I
can’t recall criteria used to measure the cre-
ativity of those featured, but do remember that
when this publication appeared I was provid-
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ing interim management for a national law
firm that had a number of lawyers listed in
this edition. Unfortunately, two of these
lawyers had been misidentified, so a correc-
tion and compensation was requested.

Since the issue was about creativity, I wrote to
the publisher about the error and my expecta-
tions for a make-good arrangement using two
stanzas of poetry set in iambic pentameter.
The publisher — a non-practising lawyer — re-
sponded with an offer also in iambic pentame-
ter. I confirmed our agreement in limerick.

That’s the thing about creativity; it reframes a
situation in a unique fashion.

The advantage of creativity is that it enables a
mind-wide-open world of possibilities that
launch as a result of answering a question
asked in first year university Philosophy class.
That question is: Why? The answer is not:
Because. The answer is: Why not?

Imagineering

While imagineering has been around since the
middle of the last century, the first time I heard
about it was during my broadcast management
years in the mid 1980s. At that time, imagineer-
ing was a creative process applied to broadcast
engineering and production.

Since 1990, the word “Imagineering” has been
registered as a trademark of Disney Enterpris-
es, Inc. that employs imagineering to “make the
impossible possible.” Disney describes it as “the
creative engine that designs and builds all Dis-
ney theme parks, resorts, attractions, and
cruise ships worldwide, and oversees the cre-
ative aspects of Disney games, merchandise




product development, and publishing busi-
nesses.”

Even though the word is trademarked, making
the impossible possible is not. Impossibilities
are made possible all the time in various in-
dustries and fields of endeavour, and miracles
happen every day.

Devising and implementing new and imagina-
tive concepts are entirely within our reach. So
why not use them to advance business within
the legal service industry?

Creativity and Imagineering: Putting
Them Together

Creativity and imagineering go together like
salt-and-pepper. It’s hard not to think of one
without the other.

Individually, creativity and imagineering each
has a plethora of applicability to the legal ser-
vice industry. This applicability runs the
gamut from education and training, to on-
boarding and mentoring talent, business de-
velopment and client work, pricing, billing and
collection, and tailoring infrastructures and
management structures that enable profitabil -
ity while also providing flexibility.

But pairing them results in a powerhouse
combination.

Together, creativity and imagineering elevate
the business of legal service into another

stratosphere — one that realizes what can hap-
pen when old and tired ways of doing things
are jettisoned so that what is new and better-
applicable to today’s expectations for getting
things done can take off and accelerate unim-
peded.

I can tell you from experience that the results
of strategically applying creativity and imagi-
neering to a legal service business are real, ful-
filling, and exhilarating. This is because the
outcome every time is a bright-lined business
definition, crisp market differentiation, and a
clear path forward. And as Disney well knows,
there’s nothing Mickey Mouse about a busi-
ness strategy like that.

About the Author

Heather Suttie is an internationally recognized
legal market strategy and management consul-
tant to leaders of premier law firms and legal
service providers worldwide.

For 25 years, she has accelerated performance
within law firms and legal service businesses
— Global to Solo | BigLaw to NewLaw — by
providing consultative direction on legal busi-
ness strategy, market strategy, management
strategy, and client strategy. The result is a
distinctive one-of-one legal market position
and sustained competitive advantage culmi-
nating in greater market share, revenue and
profits. Reach her at heathersuttie.ca.
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RISK AVERSION IN RETAININ
'EXTERNAL COUNSEL

By Richard G. Stock, M.A., FCG,

This is the forty-sixth in a series of articles about how corporate and gover
ments can improve their performance and add measurable value to their org

Over the last four years, I have had ﬂie
good fortune to participate in a number of
reviews leading to the choice of external
counsel. Some have been for governments
at the local and provincial levels, some for
cross-border resource companies, and oth-
ers for the insurance, pharma, and telecom
sectors. A few of the initiatives began with
staff in Strategic Sourcing departments, but
all required the involvement of senior
members of the law department.

Sophisticated purchasers of legal services
use the full range of traditional tools to
achieve their objectives when retaining
outside counsel. Preferred counsel lists,
billing guidelines, requests for proposals,
and bill auditing firms were the blunt in-
struments of choice in the 1990’s. The very
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best firms still received the lion’s share of the
work and total legal spend and hourly rates
have continued to escalate since before the
pandemic. In the face of this, law firm partners
have re-doubled their efforts to forge stronger
working relationships with General Counsel,
members of the law department, business
units, and the executive suite.

Surveys of corporate counsel continue to show
that law departments have introduced few new
approaches to retaining external counsel in the
last 15 years. Moreover, they have even less
time to fundamentally re-think and re-negoti-
ate arrangements with their law firms. In this
respect, they are no different than the other
parts of a company or governments trying to do
more with less time and resources. Corpora-
tions are turning to procurement specialists for

help — a smarter, tougher band of professionals
with more invasive mandates from the execu-
tive office than one saw 10 years ago. Unfortu-
nately, they are resisted if not resented by the
law department, especially when the process
support they offer calls for multi-year planning,
clear selection criteria, financial negotiating
skills, and commitments to contract-like terms
well into the future. In my opinion, the flexible,
independent, cost-ineffective operating prac-
tices of law departments in retaining counsel
are much less tenable than they were a few
years ago.

The first line of defense put up by corporate
counsel is to claim that they will not trade qual-
ity for price. When asked to define “quality” in
a law firm, the answers cover a broad range of
valid points: we hire the lawyer not the firm,



they know our company, I have worked with
him/her before and we always get good re-
sults, and I have negotiated a volume dis-
count. A second line of defense is required to
explain why more systematic practices are
not being used and why legal expenditures
continue to rise. The issues include the fail-
ure to converge to fewer firms spanning pro-
vincial jurisdictions, the reluctance to have
law firms delegate work to more junior indi-
viduals within the firm, the assumption that
especially complex or specialized work can-
not be moved to “ordinary” firms, and the
risk of moving legacy files - particularly liti-
gation.

It is difficult to find corporate counsel who
are prepared to “put all their eggs in one bas-
ket.” But legal / business conflicts with full-
service firms are forcing tough choices. The
appropriateness and effectiveness of “Chinese
walls” created by law firms has generated no
end of headaches for managing partners.

Law firms are left with few choices when cor-
porate and institutional law departments fail
to make long-term commitments for legal
services. Corporate and commercial practices
have an insatiable appetite for “deal flow”
and regular commercial support. Law de-
partments regularly make the business case
for insourcing ongoing commercial work pro-
vided they can find and pay the talent. This
leaves law firms scrambling to diversify their
offerings and national / international reach,
and it makes them more inclined to commit
to longer-term arrangements with key clients.

The stage is set, and the conditions are right
for corporate law departments to better man-
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age - read stabilize and reduce - their total
legal spend in the face of escalating demand.
Yet few are ready to do so. On the one hand,
they are told to live within a budget for legal
expenditures, including litigation. And on the
other hand, business units and the executive
suite interfere, too often suggesting which
firms or which lawyers should be used for
high-profile matters — effectively neutralizing
the credibility of partnering agreements that
a General Counsel may have put in place for
legal services.

Sometimes the organizational obstacles seem
insurmountable. National and multi-national
companies and all levels of government are
particularly susceptible to not making com-
mitments or failing in their execution. Some
years ago, Donald N. Sull and Charles Spin-
osa described six obstacles to getting things
done in their article "Promised-Based Man-
agement: The Essence of Execution" (Har-
vard Business Review). These include orga-
nizational silos that hinder coordination, em-
ployees who are disengaged, lack of clear ac-
countability across the organization, an orga-
nization that lacks agility, stakeholders that
do not trust executives to honor their com-
mitments, and an organization that is
trapped in the status quo. Sull and Spinosa
point out the root causes and suggest reme-
dies for each obstacle.

Recent experience demonstrates that law
firms, even the biggest ones serving the same
reference market, will propose prices (rather
than rates) that vary by as much as 30 per-
cent. The availability of internal teams and
delegation, the experience with case and mat-
ter budgeting for complex, even unique work,



and the willingness to commit to longer-term
stable teams and prices vary enormously by
firm. The problem with many of these work-
flow and pricing practices is that they are
largely unfamiliar to corporate and govern-
ment law departments. In addition, they may
be more available in a competing law firm —
one from which the majority of legal services is
not sourced today. Corporate counsel translate
this lack of familiarity into legal risk, and then
do not commit to doing business differently.

It is time for law departments to develop eval-
uation criteria / practices to better gauge the
expertise and service levels of law firms more

objectively and less experientially. Doing that
effectively allows a balanced trade-off of low-
er-priced arrangements while ensuring the
quality—risk elements are properly considered.

About the Author
Richard G. Stock, M.A., FCG, CMC is the Man-
aging Partner of Catalyst Consulting. The firm

has been advising corporate and government
law departments across North America and
around the world since 1996. For law depart-
ment management advice that works, Richard
can be contacted at +1 (416) 367-4447 or at
rstock@catalystlegal.com.
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Renewing the Approach
to AI, Innovation, and
Law Department
Performance

Level Legal and Ari Kaplan Advisors were honored to co-host a
dinner for law department leaders at the International Legal
Technology Association's 2023 Annual Conference. We discussed the
practical application of artificial intelligence, the connection between
the economy and innovation in legal, and the role of e-discovery in
law department transformation.

Artificial Intelligence:  (&J5\
Now an Outside Job

—(gl—

) Law departments are developing standards governing how

outside lawyers and providers can deploy Al on matters.

) Creating a unified definition of Al is a challenge for some legal

teams.

) Many in-house teams do not have a choice about whether to

develop Al use cases; they are now a business imperative.

“Using AL

responsibly can
result in a higher
quality of work.”

Economy-Driven Innovation
or Vice Versa?

Law departments are identifying tasks to stop doing in today’s
constrained budget environment with limited staffing.

The economy is accelerating innovation, which is no longer a
nice-to-have because it saves jobs over the long term.

Legal is not simply running like a business, but as one of the
most successful and effective departments in the company.

Copyright © Level Legal
2023 All Rights Reserved.

E-Discovery Is a Key Element of
Law Department Transformation

) The current disruption in e-discovery affects priorities
in litigation support.

) Expect a more robust disclosure requirement in the
U.S. for the use of generative Al in e-discovery.

) Don't worry: Al will accelerate the eDiscovery process,
enabling law departments to do more with less.

W4 ARI KAPLAN

If you have questions, please contact Ari Kaplan at Ari@AriKaplanAdvisors.com or Level Legal at LevelLegal.com/Inquiries. Jayld%5v sor<
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Long story short, we need knowledge man-
agement (‘KM’) more than ever before. In this
post, promptings will be offered to the readers
to scout two specific perspectives about legal
knowledge management. You will be invited to
reflect on the evolution of (legal) KM and how
mature your KM practices are. Recent techno-
logical mega fast-forward developments with
large language models and knowledge graphs
promise to transform the way unstructured
legal data are meta tagged and mobilised, me-
chanically, or generatively. Yet so much is pos-
sible and much needed at people level before
all hopes and fears are placed in generative Al.
To attain legally sound and operationally reli-
able off the shelf solutions, legal professionals
can start by humanly embodying mindsets and
cultures which can in due course be augment-
ed by Al driven solutions.
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even more so when the human in the
loop performs at an advanced level of
human mastery. It is even more the case
if legal professionals, out of an act of
will, embrace a collective intelligence
approach in their daily practices. The
drive for this blog post is to go back to a
few basics to consciously evolve the way
we manage our legal knowledge. In turn,
appealing legal working environments,
caring for being more human centric and
inclusive of legal professionals of all gen-
erations, young and very senior, could
see the light.

Recently, I was in contact with young
lawyers preparing their bar exam. These
most engaged young professionals were

YA
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not injlp‘r ssed b"y; the working cultures

they were experiencing in their legal
teams where they started to practice. The
most reported dissatisfaction was a highly
hierarchical culture and a rather regular
sense of loneliness in daily production of
output with pressure of long and billable
hours. They attributed these unfortunate
experiences to a limited recourse to col-
lective intelligence to solve problems, be-
ing forced to reinvent the wheels, and not
profiting from the nudging and mentoring
of more senior colleagues. Many said they
will complete their studies and pass their
bar exams but whether they would project
themselves long term to work in law firms
was not yet obvious. They actually ap-
proached me asking what else can you do
after you pass the bar exam.



Legal KM could play a most motivating part
in addressing the culture legal professionals
could live up to and help tackle a wide range
of known challenges in the legal profession,
spreading from mental health issues and to
lack of sense making or insufficient sense of
collaboration around solving wicked legal
problems.

To nurture proactive agency in the bigger de-
bate about the impact of generative Al on the
legal profession, it appears of highest value to
be very potent in the physical world. In turn
our projections in the digital world would
make sense and add real business value and
contribute to preserving democracy, remain
prosperous, and keep peace on the planet.
Falling short of this ambition will create a de-
ceiving phygital world, hard wiring bad cul-
tures and harmful personality traits which
were loose coded until the tsunami of emo-
tions released by generative Al. Activating the
full potential of legal KM is not a project for
the fainthearted. Like many of the legal work
which is supportive of the legal business, it is
often perceived as secondary. This is an error
which will be fatal for those teams who do not
outgrow this limiting view of the world.

This first Lex MAZE Blog post focuses on two

basics perspectives in relation to (legal)

knowledge management recalling key foun-

dations:

1. An evolutionary overview of (legal)
knowledge management

2. A mapping KM dimensions (tacit, explicit,
internal, external) for legal

Future posts will offer diversified insights
into legal KM practices and could serve as
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impulses for your own work and self-reflec-
tion.

1. An evolutionary overview of (legal)
knowledge management

It is not uncommon to reduce legal knowl-
edge management to information manage-
ment systems, whatever their names and
electronic locations (from Intranets to Enter-
prise Content Management Systems, to wikis
and other generic or specific databases tai-
lormade for legal processes, more or less in-
tegrated in the overall legal operation plat-
forms possibly in use).

It is also familiar to see legal KM as a quanti-
tative exercise leading to create all sorts of
dashboards to monitor and report about pro-
duction efforts and output rather than as a
unique mean to assist legal professionals in
delivering hard core legal content faster, bet-
ter, availing useful and ready to use legal
knowledge.

A running hope is to wait for the miraculous
days when machines will effortlessly be able
to just do it all: produce original knowledge,
legally sound output, recycle relevant past
output fitting the current needs, be politically
astute, with no to limited need for quality
control!? Social media clickbait hint at
lawyers being replaceable by machines. It is
interesting to look back at the evolution of
the interaction machine-(legal) KM to realise
that until this day comes, there is enough
time to first upgrade people biological operat-
ing systems.

Figure 1 entitled ‘Evolution of (legal) KM’
summarises my experience as KM practitioner.
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EVOLUTION OF (LEGAL) KNOWLEDGE MANAGEMENT

Figure 1.

It shows three generations of KM from the
90’s till today. It mirrors what others report.
The first generation focused on having data-
bases and digital location to stored explicit
knowledge contained in documents. The
database was more important than the peo-
ple using them. The second generation of KM
saw more importance laid on the practices
from a more interpersonal perspective in
terms of processes and KM possible outputs.
The third generation covers the second
decade of 21st century and is all about ex-
ploring the creation of insights when people
are meaningfully using technology to aug-
ment their ability to mobilise relevant knowl-
edge to help them outperform what alone
they would not have managed to deliver as
well and as fast.

This evolutionary overview is a generic repre-
sentation of what appears to have happened.
What is interesting is to evaluate for yourself
your own (team) practice by asking some
questions. The below list is super incomplete

V.M. Saintot, LL.M. PhD, 2023

but a decent set to start with:

1. How explicit is your legal KM strategy?

2. How and where are your KM policies and
practices discussed, aligned to your
needs, agreed, and codified, etc?

3. To which extent technology is adapted to
your legal KM needs?

4. How much budget and FTEs can be dedi-
cated to legal KM in your environment?

5. How aligned is your digital KM processes
with your other legal operations?

6. Are people dedicated to legal KM in your
teams?

7. If so, are their respected for their work
and added value and represented in
strategic discussions?

8. How are newcomers induced into the art
of legal KM in your teams(s)?

9. How often do you take a step back to
think if your legal KM practices are fit for
purpose?

10. What is your legal KM vision for the next
five years, including in relation to genera-
tive AI?



Such short set of questions can help with cre-
ating a useful inquiry mindset and define the
KM needs in the space you are responsible
for.

2. A mapping of KM dimensions and cycle
There is nothing like a well-functioning com-
pass to navigate complex or unknown territo-
ries. To avoid reducing legal knowledge man-
agement to a boring activity that needs done
and you delegate to a B-team you cannot use
for better work, it is very much worth reflect-
ing whether you are giving due attention to
legal KM. Could it be that your disinterest is a
correlate of your ignorance or lack of time to
understand the ins and outs of legal KM?

A general framework widely acclaimed by
practitioners and over time academically con-
firmed can be found in the work of Nonaka
and Takeuchi. The work of these authors is
unavoidable go to for usable insights into the
why, how, and what of KM in organisations.

SOCIALIZATION

Legal knowledge

Individual lawyer
generated through

TACIT KNOWLEDGE

Continuing to grow

tacit knowledge via
Beyond legal

teams and time the KM cycle

INTERNALIZATION

TACIT KNOWLEDGE

Legal knowledge
conceptualized
direct work experience face to face and/or via

@ repositories

Legal knowledge
systematized with
practicing and applying

EXPLICIT KNOWLEDGE

Nonaka and Takeuchi have created the ‘SECI
model of KM’ (see the “To go further’ section
below). It is one of the most influential mod-
els of knowledge creation and transfer in
teams and organisations. It explains how tacit
and explicit knowledge is converted into or-
ganizational knowledge.

The model is fully applicable to legal teams.
By understanding and applying the model,
legal professionals can create more knowl-
edgeable and innovative teams.

Figure 2 below replicates an adapted version
of the original model. It shows a cycle where
tacit knowledge becomes explicit. It also dis-
plays how knowledge shifts from individual
to collective level. It describes the cyclical
dimension of knowledge creation. When un-
derstood, this model can become a highly ef-
fective (generating relevant knowledge) and
efficient (most economical approach) knowl-
edge production iterative process.

EXTERNALISATION

Legal team

EXPLICIT KNOWLEDGE

taxonomies and
meta data

COMBINATION

Across teams

SECI model adapted from Nonaka and Takeuchi, 1998 - V.M. Saintot, LL.M. PhD, 2023
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Here some few questions to self-reflect about

your own practice:

1. When you look at the model, what comes
to your mind in terms of maturity of your
understanding and practice of legal KM?

2. How much do you let KM sharing happen
versus how much do you pro-actively
shape legal knowledge exchanges?

3. What are the in-house and external profes-
sional fora where you actively foster the
conceptualization of your legal practice?

4. How do you ensure that scattered explicit
legal knowledge is combined and shared?

5. How well-oiled is the integration over time
and space of your practical legal KM
knowledge and know-how and how do you
keep expanding your practice of the law
continuously?

What is possibly not mentioned in the SECI
model is the culture and mindset required to
fully tap the potential of caring for the four
quadrants of the model.

If legal professionals would explicitly invest
their attention to work according to this ap-
proach, many of their challenges would get
tamed with resolve and grace. It would be
most rewarding humanly and interpersonally.
If the goal of any optimisation, automation,
and newest technology is to gain time, save
costs, increase value creation, why not go for it
AND demand that the savings/gains are in-
vested to generate more respectful and healthy
work environments across generations of legal
practitioners.

To go Further Books

« Nonaka, Ikujiro, Takeuchi, Hirotaka,
(1995). The knowledge-creating company :
how japanese companies create the dynam-
ics of innovation. Oxford University Press.

« Hilger, J., & Wahl, Z. (2022). Making
Knowledge Management Clickable: Knowl-
edge Management Systems Strategy, De-
sign, and Implementation (pp. 1-311).
Springer.

Websites
https://www.kmworld.com
https://aboveandbeyondkm.com
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eright policies, processes, and procedures are going to be
to ensuring your organization complles with The EU's new
rate Sustainability Reporting Dlrectlve (CSRD)

(i

ant Dubey, Chief Strategy Officer and Research Chair at Agiloft

The EU's Corporate Sustainability Reporting Di- .
rective (CSRD) is a maj ulation that '
will require companies from across the globe to

disclose more information about their environ-
mental, social, and governance (ESG) perfor-
mance. The CSRD represents a significant in-
crease in the scope and complexity of sustainabil-
ity reporting requirements and companies need
to start preparing now to ensure compliance.

TN

What does the CSRD cover and how can
companies comply?

The CSRD expands the scope of reporting require-
ments to include approximately 50,000 companies,
which range from large enterprise organizations to
listed small and medium-sized enterprises, as well
as large operations of businesses established out-
side the EU.
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The new “\e\quiFé companies to dis-

close a granular set of information about their

; ding their impact on

nvironmental factors,

as well as the influence of these factors on the
company itself. This is known as "double ma-
teriality" reporting, which vx{'ill be a new con-
cept for many companies, but it is essential for
understanding the full range ‘of ESG risks and

opportunities. Companies will theréfb‘ﬂe*need H

to implement the necessary. gh‘é ngé '30 their

contracts, systems, fational methodol- .

ogy to ensure compliar the CSRD.

CSRD is broadly in line with the UN Sustain-

ability Development Goals, to be achieved by

2030. This means that companies can use the

’ CS]E"?p'(mg requirements as a framework

‘f to ad\c&ﬁc“glelr sustainability goals. Compa-

: nies can gain a clear advantage over their
competitors by demonstrating their commit-
ment to sustainability through compliance
with the CSRD. This is because investors and
other stakeholders are increasingly demanding
transparency on ESG issues.

i

Policies, processes, and procedures

In an environment of constantly changing reg-
ulations, organizations can ensure compliance
by focusing on policies, processes, and proce-
dures. This is a tried-and-true approach that
has been used successfully in other domains,
such as compliance with reporting directives
around payment terms.

When it comes to ESG compliance, regula-
tors are initially looking for "limited assur-

A AR
:,r,“tu_h”%
3%,

ance" that organizatio
good faith." This can
having a policy in plz
ganization's sustai
roadmap for achie

Once an organization hz
needs to develop processes

A\ capturlng th it is beha
cy and reportmg on this behavit
process should be well-defined a
all relevant stakeholders.

Contract Lifecycle Management (CLM)
tems can be used to automate and strea
line many of the policies, processes, and
procedures involved in ESG compliance,
such as capturing obligations, integrating
with other systems, and generating reports.
For example, CLM systems can be used to
capture obligations under ESG regulations,
integrate with other systems such as fi-
nance/ERP systems and reporting dash-
boards, and generate in-depth reports on
ESG performance.

Effective contract management also enables
in-house legal, sales, and procurement
teams to understand who is compliant, who
is liable, and who is meant to do what, when,
and at what cost. Having that sort of infor-
mation at your fingertips is invaluable.

A fully flexible, configurable CLM system
can make that process even easier by en-
abling teams to create bespoke workflows
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that fit each reporting criteria while providing
fully auditable reports. Whether they are dealing
with CSRD (ESG), Schrems II (data privacy), or
the new Digital Operational Resilience Act
(DORA) (financial services), a CLM provides a
full audit trail, precise controls, and automatic
notifications across all agreements.

Vendor portals can also hold suppliers account-
able for compliance and provide red-flag notifi-
cations when documents or clauses are not
compliant.

Today’s leading, flexible CLM systems employ
cognitive technologies, such as natural language
processing (NLP) and Al machine learning, al-
lowing Legal, Finance, and Operations to auto-
mate global governance and regulatory compli-
ance. That means they will spend a fraction of
the time, money, and resources they might ex-
pect to maintain compliance and stay CSRD au-
dit ready.

As a result, CLM systems will become an essen-
tial tool in any compliance, procurement, or le-

gal team’s arsenal. A CLM system can help com-
panies track their sustainability obligations
across their entire supply chain. This can help
companies meet their sustainability goals and
avoid compliance risks. A sustainability report-
ing framework can help companies define sus-
tainability goals, collect data on sustainability
performance, and report their sustainability
data in a consistent and transparent way.

About the Author

Prashant Dubey is Chief Strategy Officer and
Research Chair at Agiloft, the global leader in
agile contract lifecycle management (CLM)
software.

Prashant has been in the legal technology and
services industry for over 20 years, and has au-
thored a number of books such as “Litigation
Readiness” (Oxford) and “The Generalist Coun-
sel” (Oxford), Prashant holds an MBA in Strate-
gy & Finance and a BA in Economics from The
University of Chicago.
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The future of litigation is here
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Handbook of Legal Tech

"I am pleased to announce the pub-
lication of The Legal Tech Hand-
book. I've had the distinct privilege
of pulling together insights from
some of the best and brightest minds
in legal tech, covering all aspects of
how technology is reshaping the
practice of law today.Filled with
practical tips, expert insights, and a
touch of humor, the "Handbook of
Legal Technology" is precisely the
resource the industry needs at this
moment. Please find it available for
purchase here:

https://www.globelawandbusiness.-
com/books/handbook-of-legal-tech."

Colin S. Levy
Lawyer and Legal Technologist

EDITED BY COLIN S.LEVY
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Redefining Legal Oferatlens-;;:

At
Ari Kaplan speaks with Connie Brenton'&nd Jeff Franke, the founders of Leg IOps com, a !
membership community prowdtrg legal operations and other professionals with resources |
and events including an yiaugural conference in October. - '
L J

© .o

o ' -0t
(This article was published at LegalBusinessWorld.com on October the 1 4th' >.7
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~ You have served as the VP’heg
NetApp for over a decade and also
founded and served as the first CEO of
CLOC. How did your career move from
legal in the traditional practice sense to
focus on legal operations as a unique
discipline?

>

Connie Brenton

I was very fortunate to have started early on in
the evolution of the legal operations role. I had
a fantastic general counsel, who saw the bigger
picture and looked at legal as a competitive
advantage. He truly understood the value of
running legal like a business. I stepped into
that role with a team of 23 almost 20 years

! ’: gl‘l v.:
m as a OSt’tlﬂl ag

ique and at that point, it
of to have a team of that

ize. I was o active in the legal process out-
sourcing space and visited India to find LPO
partners. We built a legal operations team that
bridged all of the different groups within the
company into one optimized team and pro-
duced a true general counsel/legal operations
partnership to help provide value beyond the
strict delivery of legal services.

Ari Kaplan

You are also a co-founder of CLOC and
like Connie have practiced in a legal de-
partment while leading legal operations.
How does LegalOps.com combine those
two elements?

eMagazine - www.legalbusinessworld.com - 83



Jeff Franke

At its core, legal operations is really about de-
livering legal services. I spent about 10 years
practicing law and received an MBA when I got
my JD so I have always focused on the bigger
picture. This function is multidisciplinary and
there are three components to it: (1) finding the
right tools to help deliver services; (2) the deliv-
ery of those services; and (3) the core elements
of the business, from finance and communica-
tion to technology and organizational design. If
you were going to design the perfect person for
the most senior role in operations, it would be
somebody who had a JD, an MBA, and a back-
ground in IT.

Ari Kaplan

How do you see LegalOps.com’s first
conference distinguishing itself from
others that focus on this topic?

Connie Brenton

We will have the entire legal ecosystem in a
room together. The LegalOps.com conference is
being produced in partnership with the
Women&#39;s General Counsel Network and
LawVision, which largely supports law firms. In
addition, we curate all of the content so that at-
tendees will leave with additional knowledge
that improves their performance and an ex-
panded network to increase the available re-
sources when people have specific questions. In
fact, we are dedicating the entire afternoon of
the first day of the “Running Legal Like a Busi-
ness Conference” to personal development.

Jeff Franke

We are also creating a community to both dis-
cuss and apply the concepts that help law

84 - eMagazine + www.legalbusinessworld.com

departments thrive. We see this as an educa-
tional event and also an opportunity to share
new ideas to help drive the profession forward.
We created the CLOC Core Competencies or
CLOC 12, which is still a great paradigm, but we
have also created the Personal Effectiveness
Skillsand Traits Competency Model and will
provide training around it, as well as on a third
model we will be introducing at the conference.
In an ideal world, business and law schools
would already have the content and incorporate
it into their curricula.

Ari Kaplan

Where do you see legal operations head-
ed?

Connie Brenton

Legal operations will follow the evolution of the
general counsel and align the delivery of legal
services to the creation of a competitive advan-
tage for the business. Law firms are also now
creating their own technology solutions and
overhauling the way they are thinking about
delivering services. As alternative legal services
providers, law firms, and technology companies
change so do legal operations professionals.

Jeff Franke

Changes in technology, including ChatGPT and
the expanded use of automated workflows, will
impact legal operations, as will creative staffing
models and ALSPs. Regulators will also influ-
ence this shift because the regulatory environ-
ment will become more complex and increase
the relevance of legal. We are even breaking
certain services, such as legal project manage-
ment, into components and identifying their
true value in a process of de-aggregating and
re-aggregating. The evolution of the role of the



GC and legal operations, in general, is largely
driven by changes in the law.

*Editor’s Note: This transcript was original-
ly published by the ABA Journal. To read it
go to: https://www.abajournal.com/col-

umns/article/redefining-legal-operations.

About the Author

Ari Kaplan (http://www.AriKaplanAdvisors.-
com) regularly interviews leaders in the legal
industry and in the broader professional ser-
vices community to share perspectives, high-
light transformative change, and introduce

new technology at http://www.Reinventing-

Professionals.com. Click here to listen to the
conversation.

KXKXXXKK*

Written for legal professionals, compliance offi-
cers and Al product managers, this book provides
the keys to understanding the evolving landscape
of Al law, presenting clear, actionable insights on
how to apply Europe’s legal rules and ethical
guidelines in AI design, deployment, and over-
sight.

Delve into detailed discussions on crucial con-
cepts such as human agency and oversight, tech-
nical robustness and safety, privacy and data gov-
ernance, and many more.

Explore the essence of transparency in Al systems
and their impact on societal and environmental
well-being, while also gaining an understanding
of accountability mechanisms.

The book will be available starting from January
2, 2024.
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For all devices

LBW’s eZine Business of Law is a responsive designed maga-
zine. Responsive design means that design and development
respond to the user's behavior and environment based on
screen size, device/platform and orientation. Besides a re-
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downloadable PDE
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Enrichment & Linking

To increase content value the magazine is enriched with meta
data and linking to a variety of outside resources. Meaning
that you are able to access in-depth and/or supporting
information next to the articles. Video’s and podcasts
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Balancing Technological Progress, Generational Shifts, and Complex
= Business Dynamics in an Era of Unusually Rapid Change

Participants

@ | Chief Operating Officers 0 | cAD

Median Firm Size

@ | Lawyers @ | Professionals

Leadership Perspectives

@ “Not only were we keeping the

spinning plates in the air before
t_he pandemic, now someone has Results
lit them on fire. 90% _Legal technology helps firms
Executive Director INEFEZSETEVBNUE.
/ 900/ Reliable, timely data can help law
0 firms gain a competitive advantage.
“We are Ioolging at hUV\( We can 77% The skill set required for law
leverage artificial intellioence for 0 firm leaders has changed.
automated document creation.” o data ey need
: . Have access to the data they need to
Chief Operating Officer 73% make informed business decisions.

Legal technology helps
70% drive law firm growth.

RN ‘Itis areally fun time to be a law
\¥ey firm leader as there is a great 63%
opportunity throughout the 0
community to reshape firms in a
post-pandemic era.” 47%

Work at firms that automate
frequently-created documents.

Have altered their approach

. . to change management.
Chief Operating Officer
J 43y Provide leadership
0 training for new leaders.
“What you don't measure, you 40% Automate their
[]Un't manage.” repeatable processes.
Chief Operating Officer 37Y Are exploring other service delivery
/ 0 models to increase profitability.

. . v . W74 ARI KAPLAN
If you have questions, please contact Ari Kaplan at Ari@AriKaplanAdvisors.com. V&WNaovisors
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