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Community | ADR

By ff&r‘use Founder of Kruse Consulting and Dlsputgesolutl C anWLegal
Operations Consulting LLC

T've always felt that a person’s intelligence is
directly reflect: number (ﬁ)rﬂlcnng >
points of view he can entertain simultaneously

on the same topie. il Adams, wife of

President John Adams and second First Lady of
the United States.

By Abigail Adams’ standard, Alternative Dispute
Resolutions (ADR) professionals are among the
most intelligent people on the planet. Entertain-
ing and understanding conflicting perspectives
is a key component of the work ADR practition-
ers do every day to help people resolve conflicts.

To help people involved in ADR processes, the
creative minds behind Legal Business World are
launching a new community focused on all
forms of ADR.
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As part of the new “Alternative Dispute Resolu-
tions” community, Legal Business World will

launch a new quarterly e-magazine called “Con-
flict Solutions” in March of 2024.

As the title reflects, the new e-magazine will fo-
cus on solutions. Conflict Solutions will provide
a forum for authors and experts to share their
insights, wisdom, and experiences with ADR.
The publication will cover a wide range of top-
ics, including the latest approaches to dispute
resolution, existing and emerging techniques,
marketing conflict resolution practices, and the
use of technology in all forms of ADR. The audi-
ence for Conflict Solutions will be broad and in-
clude ADR practitioners, lawyers, judges, acad-
emics, and anyone who participates in ADR or is
interested in learning more about ADR.

A New Community for ADR Profession-
als and Participants

The new Alternative Dispute Resolutions
community will include more than the new e-
magazine, “Conflict Solutions.” The commu-
nity will consist of opportunities to share ex-
pertise through e-books, podcasts, and webi-
nars and will be a place to promote ADR-re-
lated conferences, seminars, and meetings.

Legal Business World is the perfect host for
the New “Alternative Dispute Resolutions”
community. Legal Business World is an estab-
lished online platform that provides news, in-
sights, and resources related to the legal in-
dustry, and already a leading information hub
for the global legal community looking
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to stay current on developments shaping law
practice management and the future of the legal
field. Expanding the scope of Legal Business
World to include all forms of dispute resolu-
tions is a natural extension of the existing plat-
form.

The platform currently includes in-depth and
cutting-edge articles, e-books, interviews, case
studies, and thought leadership content aimed
at law firm leaders, in-house counsel, and other
legal professionals. Legal Business World high-
lights innovative approaches, emerging trends,
and best practices in the legal industry. Legal
Business World also features listings for up-
coming events, including conferences, meet-
ings, and summits.

The platform covers topics including legal op-
erations, the business of law, law firm strategy,
legal technology, client relations, talent man-
agement, and business development. Recently,
Legal Business World began including an in-
sightful series of articles about the benefits and
limits of mediation by world-renowned media-
tion experts, Mediator Vikram (Vikram Singh)
and Kenneth Cloke.

Plans for the New Global ADR Community
The new Alternative Dispute Resolutions com-
munity will build on the excellent ADR founda-
tions established by Mediator Vikram and Ken-
neth Cloke. Expanding the exploration of con-
flict resolution beyond mediation, the new
community will cover all types of ADR, includ-
ing arbitration, facilitation, conciliation, collab-
oration, restorative practices, such as family
group conferencing, peacemaking circles,
restorative conferences, and all other forms of
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conflict resolution practices. Adding the new
community to include all forms of alternative
conflict resolution approaches will expand that
audience to include ADR practitioners and
people who use those services.

The new community will include articles and e-
books from authors and contributors through-
out the world. Including perspectives from con-
flict resolution experts from around the world
will foster a better understanding of how dis-
pute resolution approaches vary by geography.
Some articles might focus on the similarities
and differences in how ADR experts handle
mediation or facilitation in Asia, Europe, and
North America. Articles could explore the varia-
tions of how experts resolve disputes within
specific geographies.

Opportunities for People and Companies
in the ADR Industry

The new ADR-focused community, along with
the new publication, Conflict Solutions, will of-
fer opportunities for ADR practitioners,
lawyers, and companies that provide products
and services to those practitioners to expand
their reach globally. Legal Business World al-
ready has a large monthly audience of over
570,000 visitors from Europe, Asia, and North
America.

Conflict Solutions and the broader Alternative
Dispute Resolution community will include a
wide variety of articles about the various forms
of ADR. In addition to advice, best practices,
and how-to articles, the community will include
interviews, profiles, features, essays, case stud-
ies, questions and answers, and other types of
articles.



Topics for the articles and e-books may in-
clude the use of technology to resolve disputes,
the best ways to market ADR services, trauma-
informed conflict resolution practices, cultural
differences in solving conflicts, recognition of
bias in dispute resolution, and any other per-
spectives that will improve the resolution of
disputes. The community will include perspec-
tives from ADR professionals, judges, service
and sofware vendors in the industry, and any-
one who uses ADR services, including lawyers
and clients.

Theodore Steinway stated, “In one of our con-
cert grand pianos, 243 taut strings exert a pull
of 40,000 pounds on an iron frame. It is proof
that out of great tension may come great har-
mony.” Professionals who practice the various
forms of ADR throughout the world prove that
point every day. They bring harmony out of
conflict and tension.

The new Dispute Resolution community and
the new publication, Conflict Solutions, will
provide opportunities for those involved in
ADR to share their knowledge, expand their
networks, and improve the ADR industry.

I am thrilled that the leaders of Legal Business
World, Allard Winterlink and Joek Peters,
along with Cash Butler asked me to help
launch this new community. As a practicing
attorney, I represented clients in dozens of
mediations across the United States. Then, as
Chief Litigation Officer of a medical device
manufacturer, I served as the company repre-
sentative and client in over 150 mediations in
the United States, Canada, and the United
Kingdom.

When I returned to private practice, I became
a trained mediator and eventually started my
own mediation practice. To paraphrase Abra-
ham Lincoln, I strongly believe in discourag-
ing litigation and persuading others to com-
promise whenever possible. President Lincoln
is credited with commenting that “[a]s a
peace-maker the lawyer has a superior oppor-
tunity of being a good man.” Today, ADR pro-
fessionals need not be lawyers to be peace-
makers, and I hope to help the ADR communi-
ty grow and strengthen through Conflict Solu-
tions and the Legal Business World ADR
community.

About the Author

Jeff Kruse is the Founder of Key Legal Opera-
tions Consulting LLC and Kruse Consulting
and Dispute Resolution LLC. He is a member
of the Board of Directors for the Association of
Missouri Mediators, for which he has served
as the Chair of the Webinar Committee for the
last few years. https://keylegalops.com/

Invitation to Participate in the New
Community

If you are interested in expanding your reach
internationally and furthering your thought
leadership, or if you want to promote your
products or services in the global ADR indus-
try, please reach out to me at:
jeff@keylegalops.com or Allard Winterink at

allard @legalbusinessworld.com.
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\TATWWORK: BUILDINGAY |
FUTURE -READY JWORK URGE

By Natalie Pierce (l), Partner and Chair of the Employment & Labor Group, and”
Stephanie Goutos (r), PractLFe Innovation At}orney at Gunderson Dettme! ““*
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Introduction
Artificial intelligence (AI) is everywhere.
It’s transforming the way we do business,
infiltrating our strategic roadmaps, and re-
defining the benchmarks of success.
Nowhere do we feel this more than in our
workplaces. Al tools are being used to re-
cruit, onboard, train, manage, retain, and
even predict employees’ future decisions.
At the employee level, Al tools are being
used to draft content, automate tasks,
brainstorm ideas, analyze data, and much
more. The line is becoming increasingly
blurred between independent human judg-

ment and Al-augmented decision making.
Successfully leveraging this technology de-
mands an environment of continuous
learning, upskilling, and adaptability.
Maintaining legal compliance within the
fluid framework of developing legislation
will also be essential. Recent guidance
from federal agencies like the Equal Em-
ployment Opportunity Commission (EEOC)
and Department of Justice (DOJ) offers a
starting point concerning algorithm deci-
sion-making tools and preventing discrimi-
nation, and there is more regulation on the
horizon.
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The comprehensive Executive Order issued by
President Biden on October 30, 2023 sets
forth rigorous standards and mandates that
agencies evaluate Al risks and develop guide-
lines to mitigate harms while maximizing ben -
efits for workers.

This evolving landscape poses both chal-
lenges and opportunities for business
leaders. Whether beginning the Al adoption
journey or reassessing current strategies in
light of the rapid changes, the key is to adopt a
mindset of “progress, not perfection.” The
critical question is not whether you have all of
the answers now, but instead how to continu-
ously future-proof your workforce in light of
evolving legal standards. Today’s leaders
should be asking:

« How can we leverage Al to enhance our
employees’ skills and productivity?

« What steps can we take to ensure our Al
practices comply with the latest legal guid-
ance and standards?

« How can we foster a culture of continuous
learning and innovation to keep ahead of
competitors?

This article is to help guide employers on nav-
igating Al adoption, ensuring legal compli-
ance, and successfully preparing their work-
forces for the future.

Common Use Cases of Al in the Em-
ployment Lifecycle

1. Recruiting and Hiring — Al is com-
monly used to streamline recruiting, by offer-
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ing tools that can review large amounts of
data, such as resumes, to help identify poten-
tial candidates. Additionally, generative Al is
particularly helpful to assist with efficient
creation of content such as job descriptions,
postings, and other communications. How-
ever, Al tools can sometimes fall short of ex-
pectations due to issues such as algorithmic
bias.

Sample Use Case: A company uses an Al
system for resume screening, but inadver-
tently filters out a high percentage of female
applicants due to training the model on his-
torical hiring data, leading to unintended cor-
relations.

Recommendation: Employers should con-
duct regular audits of their AI tools to ensure
that these systems are not perpetuating bi-

ases. Training models on diverse datasets
and incorporation of anti-bias algorithms
help to mitigate this risk. Additionally, hu-
man oversight should never be fully replaced
by Al in recruitment to ensure fair hiring de-
cisions.

2. Employee Engagement and Pro-
ductivity — Al-driven analytics can help
employers gauge employee engagement and
productivity, providing insights into work-
place trends and performance. While these
tools are beneficial, employers must navigate
the ethical implications of such monitoring to
maintain trust and respect for employee pri-
vacy, as well as ensure legal compliance.

Sample Use Case: A tech company uses an
Al program for performance evaluations,
which assesses employees’ productivity.
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However, the algorithm fails to account for
individuals with disabilities who may work at a
different pace or require reasonable accom-
modations.

Recommendation: Employers must ensure
that Al tools comply with applicable laws,
such as the Americans with Disabilities Act, by
allowing for human discretionin  perfor-
mance evaluations. Providing regular AI
training can help employees involved in the
development and management of these tools
make more ethically informed and legally
compliant decisions.

3. Training and Development — Al pro-
vides the opportunity for personalized em-
ployee training and development, such as tai-
lored learning paths that adapt to individual
learning styles and career goals.

Sample Use Case: A financial services firm
introduces an Al platform that customizes
learning modules for each employee, resulting

in more effective upskilling.

Recommendation: Leverage Al to create
personalized learning experiences, but also
allow for human mentorship and support to
address unique employee needs and career
goals.

4. Predictive Analytics — Predictive Al
offers foresight into important variables such
as employee turnover, leadership gaps, and
future skill requirements, allowing businesses
to proactively plan for and address these chal-
lenges. Additionally, it can be leveraged to as-
sist with operational needs, such as developing
employee work schedules. It does so by evalu-

ating the anticipated organizational needs and
aligning them with employee availability.

Sample Use Case: A retail chain uses pre-
dictive analytics to optimize their employee
schedules, but the system does not take into
account local labor laws regarding minimum

rest periods that are required in between
shifts.

Recommendation: Before implementing
such Al tools, conduct a thorough legal review
to ensure that they comply with all applicable
labor laws. Employers should also establish a
protocol for the manual override of Al deci-
sions to be used when they conflict with legal
requirements, employee rights, or are other-
wise warranted.

Risks of Al in the Workplace

While AI poses a number of challenges across
multiple sectors, the crux of our discussion
here is dedicated to helping employers com-
prehend, navigate, and mitigate the risks asso-
ciated with the most common challenges with-
in the workplace. By narrowing our focus to
this area, we aim to equip companies with the
strategic acumen and essential tools required
to proactively prepare to address the wave of
legislative and regulatory changes on the near
horizon.

What are some of the top challenges Al
presents in today’s workplace?

1. Bias and Discrimination: Al algo-
rithms may inadvertently perpetuate or ampli-
fy existing biases in employment related deci-
sions based on protected characteristics, such
as race, gender, or age.
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This can lead to discriminatory outcomes, in-
cluding disparate impacts on certain protect-
ed groups. Scientific American reported re-
cently that police recognition technology
cannot accurately identify people of color,
raising concerns about similar biases in
workplace technology. Earlier this year, the
EEOC settled its first-ever Al discrimination-
in-hiring lawsuit for six figures, after a com-
pany’s recruitment software allegedly auto-
matically rejected applicants over a certain
age.

2. Increased Worker Surveillance &
Privacy Concerns: The integration of Al in
the workplace often leads to more opportuni-
ties for increased employee monitoring. This
may include items such as tracking employee
productivity or reviewing communications
between employees. President Biden’s Exec-
utive Order explicitly states that AI should
not be deployed in ways that, among other
things, encourages undue worker surveillance
or causes harmful labor-force disruptions. On
a practical level, workers that are constantly
monitored raise not only privacy concerns,
but may also negatively impact morale. Fur-
thermore, any data that may be collected
through this surveillance could be misused or
inadequately protected, leading to additional
legal ramifications.

3. Cybersecurity Risks: Al systems,
brimming with sensitive data, are prime tar-
gets for cyber threats. A breach not only
compromises employee confidentiality, but
can also corrupt the decision-making pro-
cesses, leading to far-reaching operational
consequences. Robust cybersecurity protocols
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are non-negotiable to safeguard these digital
assets.

4. Job Displacement: There’s always the
fear that AI will take over human jobs, and
it’s not unfounded. Automation presents the
possibility of displacing workers, particularly
those characterized by routine and pre-
dictability. The recent Executive Order ad-
dresses this, directing the Labor Department
to analyze and report on worker support
strategies for integrating Al into the work-
place. The workplace landscape will evolve to
integrate the strengths of both humans and
machines.

5. Disruption to the Workplace: AI’s
integration can be disruptive, necessitating
new workflows and skill sets. Without strate-
gic management, this can lead to organiza-
tional upheaval. Transparent communication
and comprehensive training are essential to
smooth the transition and align Al integra-
tion with the company’s human capital. The
Biden Administration has made clear in the
Executive Order that Al should not be de-
ployed in ways that undermine rights, worsen

job quality, encourage undue worker sur-
veillance, lessen market competition, intro-
duce new health and safety risks, or cause
harmful labor-force disruptions.

6. Inaccurate or Misleading Outputs:
AT’s outputs are only as reliable as the data
and algorithms they rely on. Faults in these
inputs can result in erroneous outputs, po-
tentially leading to flawed strategic decisions.
Rigorous testing and validation processes are
crucial to ensure the integrity of Al-generated
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data and recommendations. Meeting this
goal requires “robust, reliable, repeatable,
and standardized evaluations of Al systems,
as well as policies, institutions, and, as ap-
propriate, other mechanisms to test, under-
stand, and mitigate risks from these systems
before they are put to use.”

7. Reputational Risks: The potential
impact of Al on corporate reputation and
stakeholder trust. Now more than ever,
consumers are demanding companies pro-
tect their personal information or they will
take their business elsewhere. A data leak in
connection with the use of Al tools can have
serious consequences, even if done uninten-
tionally.

8. Compliance and Regulatory Chal-
lenges: The legal landscape around Al is
rapidly evolving. The current administra-
tion is committed to equitable AI use and
will not tolerate the use of Al to disadvan-
tage those who are already too often denied
equal opportunity and justice.[2] Companies
need to stay informed and up to date on cur-
rent and future regulations to ensure legal
compliance.

In order to address these challenges, a
proactive stance is key. This may include
strategies such as regular Al system audits,
stringent data security protocols, fostering a
culture of transparency regarding AI’s role
in the organization, and adhering to AI best
practices and guidelines. For an in-depth
guide on crafting your organization’s Al
strategy, we invite you to listen to our pod-
cast on this topic.

Best Practices: Strategic Implementa-
tion of AI

To future-proof the workforce, companies
must adopt a dual-focused approach that
emphasizes both innovation and compliance,
while also taking into account the organiza-
tion’s unique culture and respective strategic
goals. Here are some practical recommenda-
tions and best practices for employers:

1. Prioritize Cybersecurity and Safe-
ty. Take proactive measures to minimize any
negative impact from the use of Al technolo-
gies to ensure its being leveraged in a respon-
sible and compliant manner. This may in-
clude items such as implementing systemic
audits, bias detection tools, and regular mon-
itoring and evaluation of the company’s tech-
nology use. At a minimum, employees should
be prohibited from entering private or sensi-
tive information into public AI platforms and
properly trained on the use of the tools.

2. Proactively Prevent Misuse or
Harm. Develop and disseminate clear
guidelines for using AI technologies appro-
priately and clearly communicate that to em-
ployees. The policy should specify when ex-
tra scrutiny may be needed, as well as identi-
fy and prevent certain high risk use-cases
that are not appropriate (e.g., classifying
people based on protected characteristics).
Practically, this may mean companies need to
build or supplement existing systems and in-
frastructure to help enforce their guidelines.
Common strategies for this may include
things like content filtering, limiting certain
text or subjects, certain approval require-
ments, and other risk mitigation efforts.

eMagazine - www.legalbusinessworld.com - 15


https://www.gunder.com/news/futurework-playbook-season-5-episode-5-developing-your-generative-ai-strategy-a-conversation-with-charlene-li/
https://www.gunder.com/news/futurework-playbook-season-5-episode-5-developing-your-generative-ai-strategy-a-conversation-with-charlene-li/
https://www.gunder.com/news/futurework-playbook-season-5-episode-5-developing-your-generative-ai-strategy-a-conversation-with-charlene-li/
https://www.gunder.com/news/futurework-playbook-season-5-episode-5-developing-your-generative-ai-strategy-a-conversation-with-charlene-li/

3. Establish Cross Functional Teams
for Continuous Collaboration. Assemble
a team of cross-functional stakeholders to
carefully evaluate the risks and benefits of
integrating new technologies into your orga-
nization and to continuously monitor it. En-
sure team members are from varied back-
grounds and across multiple levels of experi-
ence to ensure wide-ranging and diverse per-
spectives are represented. This is particularly
important for effective risk mitigation.

4. Employee Training and Education.
One of the most critical aspects of successful-
ly future-proofing your workforce is employ-
ee education and training. Decision-makers
need to ensure they understand the capabili-
ties and limitations of the technology, in or-
der to train their employees effectively.
Companies should work to develop robust
training and resources to equip their teams
with the knowledge and skills that are now
needed in the workplace. This training may
include interactive workshops, digital train-
ing modules, or customized learning experi-
ences. At a minimum, training should cover
the practical applications of Al, relevant ethi-
cal implications, and the regulatory land-
scape. The employee training is also a great
opportunity to communicate the company
policy on Al to set clear expectations for ap-
propriate use.

5. Cultivate a Responsible AI
Culture. Leaders should strive to foster a
culture of responsible AI use throughout the
organization. It’s important to strike a bal-
ance that encourages employees to explore
and utilize AI technologies, while still main-
taining legal compliance. This initiative must
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originate from the top, with senior leaders
committed to open dialogue, critical in-
quiries, and constructive feedback. The re-
cent Executive Order on Al made clear that
promoting innovation and competition is a
top priority, and employers should too. Thus,
any approach should not only permit but en-
courage employees to voice questions and
concerns without fear of stifling innovation
or subjecting them to any negative scrutiny.

6. Prioritize Employee Support, Up-
skilling & Well-Being. Companies should
aim to support any workers displaced by Al
adoption and work to minimize disruption in
the workplace. To this end, the Executive
Order directs the Department of Labor to de-
velop best practices and recommendations to
strengthen or develop additional support for
workers within 180 days of the date issued
(before April 2024). The principles and best
practices must include, at a minimum, specif-
ic steps for employers to take, so companies
should stay abreast of further guidance in this
area and be ready to respond accordingly. In
the meantime, companies can proactively
create reskilling and upskilling programs to
support their workers.

7. Consider Reframing Employee As-
sessment Criteria. In a recent report on
the future of work, McKinsey recommended
that employers may need to evaluate candi-
dates not on their prior experience, as has
traditionally been done, but instead on their
capacity to learn, their intrinsic capabilities,
and their transferable skills.

This shift in the way companies may ap-
proach hiring and training reflects a broader


https://www.mckinsey.com/mgi/our-research/generative-ai-and-the-future-of-work-in-america
https://www.mckinsey.com/mgi/our-research/generative-ai-and-the-future-of-work-in-america

recognition of the increased value of adapt-
ability and continuous learning that will like-
ly be present in the future workplace.

8. Al Leader — Appoint a responsible in-
dividual within the organization as the pri-
mary Al point of contact, so that one person
has primary responsibility for Al policies and
practices. This will provide employees a clear
route to safely escalate risks or concerns, dis-
cuss challenges, and promote continuous im-
provement within the workplace.
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The widespread and fast adoption of

Al has prompted serious concerns.

From algorithmic bias to erosion of
personal autonomy, Al technologies

have had unintended consequences

that impact the lives of people across

the globe. Such risks have stirred pub-

lic and policy debates, leading to an
increasingly urgent call for effective
regulation. The European drive to ‘
regulate Al was sparked by these ethi-
cal concerns, although it is also part

of a broader approach, called the Digi-

tal Decade 2030.

18+ eMagazine - www.legalbusinessworld.com



Act *

The call for ethics in Al <
There is a growing realization that the im-
pact of AI goes beyond technological effi-
ciency and enters the realm of human
rights, societal values, and fundamental
ethical considerations. The last five years in
particular have prompted an increasing
public and academic dialogue on the need
for ethical frameworks that ensure these
technologies are designed and deployed re-
sponsibly. This wave of attention, while
partly driven by academic interest and fore-
sight, has been propelled into mainstream
discussion by several high-profile incidents

\

that have exposed the darker side of Al, no-
tably the 2018 Facebook/Cambridge Ana-
lytica scandal.

The ‘techlash’ that was the result of these
and more incidents set in a period of in-
creased attention to ‘honest’ or ‘ethical’ Al.
Initially, the main effect was to produce
codes of ethics, that made large promises of
fairness and transparency (“virtue
signaling”) but did little to change the actual
products or services. As already known from
the field of business ethics, changing a com-
pany’s behavior requires more than ethical
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statements: “[w]hen ethical ideals are at
odds with a company’s bottom line, they
are met with resistance”. Hence the logical
next step — calls for legislation.

The EU first signaled its intentions to regu-
late AI in a Commission strategy document
in April 2018. The three aims of the strate-
gy were to boost the EU's technological and
industrial capacity and Al uptake, encour-
aging the modernization of education and
training and ensuring an appropriate ethi-
cal and legal framework, based on the

Union's values and in line with the Charter

of Fundamental Rights of the EU. The work

resulted in an ethical framework regarding

“Trustworthy AI”, the key term underlying

all AI regulatory efforts in the EU. These

Ethics Guidelines for Trustworthy Al sys-

tematically analyze ethical concerns in Al

and propose a concrete framework for ad-
dressing them. The framework consists of
three components:

1. AI should be lawful, complying with all
applicable laws and regulations;

2. Al should be ethical, ensuring adher-
ence to ethical principles and values;
and

3. AI should be robust, both from a techni-
cal and social perspective, since, even
with good intentions, Al systems can

cause unintentional harm.
The AI Act seeks to regulate AI from the

perspective of enforcing each of these com-
ponents, and does so from a risk-based per-
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spective. Its provisions do not merely ban
or restrict certain actions, but tie compli-
ance requirements to risk management or
ban activities that present specific risks to
human beings.

For implementors of AI, the Guidelines
translate these principles into seven con-
crete requirements:

1. Human agency and oversight, including
fundamental rights, human agency and
human oversight.

2. Technical robustness and safety, includ-
ing resilience to attack and security, fall
back plan and general safety, accuracy,
reliability and reproducibility.

3. Privacy and data governance, including
respect for privacy, quality and integrity
of data, and access to data.

4. Transparency, including traceability, ex-
plainability and communication.

5. Diversity, non-discrimination and fair-
ness, including the avoidance of unfair
bias, accessibility and universal design,
and stakeholder participation.

6. Societal and environmental wellbeing,
including sustainability and environ-
mental friendliness, social impact, soci-
ety and democracy.

7. Accountability, including auditability,
minimisation and reporting of negative

impact, trade-offs and redress.

Autonomy as a definitional key
While these ethical guidelines give a clear
indication of which aspects of Al are to be



regulated and to what end, a key issue is
missing — what exactly is Artificial Intelli-
gence? The leading handbook Al: A Modern
Approach alone presents eight different def-
initions of Al organized into four -cate-
gories: thinking humanly, acting humanly,
thinking rationally, and acting rationally.

In their 2018 Communication that kicked
off the process that would ultimately pro-
duce the Al Act, the European Commission
gave a loose definition of Al: “Artificial in-
telligence (AI) refers to systems that display
intelligent behaviour by analysing their en-
vironment and taking actions — with some
degree of autonomy — to achieve specific
goals.” While this definition still uses the
problematic term ‘intelligence’, it did pro-
vide a hint for a new approach to define Al:
autonomy. The AI Act is poised to adopt the
2019 OECD definition of “a machine-based
system that is designed to operate with
varying levels of autonomy and that can,
for explicit or implicit objectives, generate
outputs such as predictions, recommenda-
tions, or decisions that influence physical or

virtual environments”.

The given justification is to align with in-
ternational developments and to provide a
definition that is flexible enough to ac-
commodate the rapid technological devel-
opments in this field. Its choice for auton-
omy as key criterion underlines the risk-
based approach of the AI Act: generally
speaking, it is precisely because Al systems

can operate autonomously that many of the
associated risks occur. It is true that this de-
finition captures many algorithm-driven
systems that would not directly be called
“Al” in their marketing literature. However,
given the risk-management nature of the Al
Act this outcome is unavoidable.

Three levels of risk

The AI Act seeks to regulate Al from a risk-
based perspective. The term ‘risk’ here
refers to risks to humanity: health, safety,
fundamental rights, democracy and rule of
law and the environment. Al systems thus
cannot be considered in isolation but must
be evaluated after identifying potential
risks to any of these aspects.

In broad terms, the AI Act divides Al sys-

tems into three categories:

1. Unacceptable risk Al. This type of Al
threatens basic human values or dignity
to such an extent that it simply may not
be put on the European market. Next to
subliminal manipulation and social credit
systems, real-time biometric monitoring
is a prominent example.

2. High risk Al. This category of Al poses
significant risks, but its benefits may
outweigh those of sufficient precautions
are taken. The bulk of the compliance
work under the AI Act relates to this type
of Al system.

3. Low risk AI. An AI system that does not
meet the high-risk category is deemed

“low risk” and only faces minimal
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requirements such as transparency re-
garding its status as an Al and not being
allowed to make decisions on human

behavior or actions.

There is also a “regulatory sandbox”, the
purpose of which is to foster Al innovation
by establishing a controlled experimentation
and testing environment in the development
and pre-marketing phase with a view to en-
suring compliance of the innovative Al sys-
tems with the AI Act and other legislation.
Participation by human subjects should only
be possible with specific informed consent.

Some of the biggest debates surrounding the
Al Act focused on which Al system should be
classified where. The approach chosen is to
recite all unacceptable risk Al practices in
the AI Act itself, to provide maximum clarity
and a clear barrier to changes: this would
require a new version of the Act. High risk
Al is defined in a two-step approach: an an-
nex lists certain “critical areas and use
cases”, and the Act deems an Al practice
“high risk” if a use or area “poses a signifi-
cant risk of harm to the health, safety or

fundamental rights of natural persons”.

Examples of high-risk areas include em-
ployment, access to essential services, law
enforcement and the administration of jus-
tice. An Al system in any of these areas thus
must be checked for specific risks it may
cause: a job applicant screening algorithm
may be biased against certain ethic groups,
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access to services may be harder for the poor
or may unfairly threaten the environment,
and so on. If such a risk is identified, the Al
system is high risk and faces a mountain of
compliance items. However if the risk can be
minimized (or is not present to begin with),
the Al system would not be high risk even if
it operates in a high risk area. There is some
debate still on the burden of proof: may an
Al provider simply self-certify that no risks
are present, would an impact assessment or
other formal analysis be required or would
prior involvement of a supervisory authority
be necessary?

Geographical application

The AI Act is a European law, but there is a
peculiarity with such legislation: the Brussels
effect. As one of the largest and most inte-
grated economies in the world, the EU's
stringent regulations often set the standard
for global norms. An early example is the
2007 REACH Regulation (Registration, Eval-
uation, Authorization, and Restriction of
Chemicals): chemical companies must iden-
tify and manage the risks linked to the sub-
stances they manufacture and market in the
EU. Its influence has extended beyond EU
borders, leading chemical companies
worldwide to adopt similar practices to en-
sure market access in the EU. The 2016
General Data Protection Regulation (GDPR)
is also widely cited as exhibiting a similar
effect in other countries.

The AI Act clearly follows the lead of the



GDPR in setting a worldwide scope. The
schematic below illustrates the key termi-
nology of the AI Act. A provider of Al sys-
tems creates and/or releases an Al under its
own brand, and a deployer brings this sys-
tem to the markt. (These can be one and
the same entity, of course). A deployer may
need an importer or other distributors to
get the Al system to its market. Finally, the
use of an Al system may impact certain af-
fected persons who may or may not be
aware of the Al system’s very existence.

Under the Al Act, any provider established
in the European Union is subject to its regu-
lations. The same applies to a deployer, as
well as to importers and distributors who
first introduce the AI system into the Eu-
ropean market (e.g. Google’s Play Store or

Provider
@ Releases Al under own brand
Importer
Brings Al to
European market

Representative

the Apple App Store). These are the clear-
cut cases. More controversial is the case
where the deployer is outside the EU and
the AI system’s output is “is intended to be
used in the Union”. This may apply to a Eu-
ropean firm outsourcing certain work to a
third party outside the EU, with the third
party employing an Al to do the work.

A remote surveillance or analytics opera-
tion would also fall under this provision.
The third party doing so would be required
to appoint a representative in the EU, who
would be legally liable for any failures to
comply with the law by the non-EU
provider and/or deployer. (This mechanism
was borrowed directly from the GDPR.)

If no representative is appointed, any use

of the Al system is banned in the EU.

Affected person(s)

Are impacted by Al system

)

s

I
M

— Deployer

Determines manner of usage
of Al system

Distributor
Any chain in link from

provider to deployer

Represents a third party's Al
(and Is not an importer)
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Compliance work

If and when an Al system is deemed to be
high risk, its introduction on the European
market is subject to stringent requirements.
These are aimed at reducing the risk, e.g.
through formal assessments of any bias and
documented steps taken to explicitly balance
output. Data management and risk man-
agement processes must be put in place and
personnel must be trained to diligently work
with Al systems, rather than blindly accept-
ing their output. Full transparency of the
system’s design (in terms of data provenance
and algorithm operation) is required, as is
the use of the highest standards in cyberse-
curity and robustness. A quality manage-
ment system serves as a backstop and stimu-
lates constant improvement and error cor-
rection. Full documentation and information
should be available to both supervisory au-
thorities and affected persons.

Readers may be familiar with with the old
CE logo; “Conformité Européenne” is a 1992
EU standard for certification that a system
meets European regulatory standards. The
Al Act will elevate that standard: an Al sys-
tem may only be brought on the market if it
has the CE logo, and to be allowed to do
that, full documentation must prove a prop-
er assessment of all risks has been made,
with steps to reduce impact and processes to

maintain quality.

The CE logo also triggers a different aspect
of EU law: a product that carries defects
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despite its bearing of the logo is considered
noncompliant and its producer subject to
civil claims for damages from purchasers.
The burden of proof is reversed: if the pur-
chaser can establish a reasonable link be-
tween damage and the apparent defect, the
producer must show convincingly that no
such link is in fact present. Otherwise, the
producer will have to pay for the damages
in full — and no small print or terms of ser-
vice can prevent that. Combine this with
the rising trend of mass tort claims in Eu-
ropean countries and you understand why
Al providers are getting worried.

Worries exist all the more because of the
planned system of supervisory authorities,
with powers to impose fines up to 10 mil-
lion Euros for compliance violations and up
to 40 million Euros for releasing unautho-
rized high-risk or prohibited AI systems
onto the European market. Additional pow-
ers have not been settled yet but are likely
to include a ban on further use of the Al
system or even the destruction of the un-
derlying dataset.

Moving forward in the age of the AI Act
The Al Act is a wake-up call for businesses,
developers, and stakeholders to prioritize
ethical considerations, human rights, and
societal values in their Al endeavors. The
Act's risk-based approach, with its clear
categorization of Al systems, underscores
the EU's commitment to ensuring that Al
serves humanity responsibly and safely.



The message is clear: passive observation is
no longer an option. The challenges posed
by the AI Act are manifold, from ensuring
compliance with its stringent requirements
to navigating the potential legal and finan-
cial repercussions of non-compliance. Yet,
these challenges also present an opportuni-
ty. By actively working towards compliance,
organizations can not only mitigate risks
but also position themselves as leaders in
the responsible development and deploy-
ment of Al. The time to act is now. Embrace
the AI Act's principles, invest in ethical AI
practices, and lead your organization into a

future where Al is not just technologically
advanced but also ethically sound.

About the Author

Arnoud Engelfriet is director and Chief
Knowledge Officer of ICTRecht Legal Ser-
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Algorithms: Mastering Legal & Ethical
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WRITTEN FOR LEGAL PROFESSIONALS, COMPLI-
ANCE OFFICERS AND Al PRODUCT MANAGERS, THIS
BOOK PROVIDES THE KEYS TO UNDERSTANDING THE

EVOLVING LANDSCAPE OF Al LAW, PRESENTING

CLEAR, ACTIONABLE INSIGHTS ON HOW TO APPLY

LEGAL RULES AND ETHICAL GUIDELINES IN Al

) ) DESIGN, DEPLOYMENT, AND OVERSIGHT
The book is also key study material for our CAICO-

certified course to become Al Compliance Officer
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What Is A Digital Strategy? = -

Why you need a strategic approach to §/our digital-transsg
formation journey as an inhouse legal team €
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What is the difference between a digital strai
egy and a tech roadmap?

By Victoria Swedjemark, Founder of Glowmind \

What is a digital strategy? Some legal teams
might think that a digital strategy equals a tech
roadmap. But a tech roadmap is merely the
plan you use to implement the strategy (such as
the action steps and the time, resources and
people involved), it is not the strategy as such.
The strategy is rather the logic or design prin-
ciples that backup your tech roadmap. It’s the
rationale for your efforts, and brings clarity to
what you are trying to accomplish with the
technology, and why.

Your strategy is also what forms the narrative
around your tech journey, that you can use to
tell the story about it to your team and to oth-
ers, such as to your internal stakeholders.
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‘ends up tactical at best, or perhaps just a set
of ad hoc initiatives.

Approaches that can indicate lack of strategy

Some legal team tech roadmaps are simply
the result of what tech companies have ap-
proached them with the most impressive
demos of shiny tech tools, rather than a well
thought through strategy addressing most
pressing needs. This often means you are
letting the tail wag the dog, letting tech

O

lear benefits or that lack internal buy-
in, i aking yourselves the driver
of your own development.

Many legal teams also resort to copying
what peers are doing. It can be wise to ex-
change notes with, and learn from, others
legal departments, and it can make sense to
do a benchmark to see what technology
other legal teams are implementing. For
example, that type of comparison can be a
helpful illustration to create internal sense
of urgency — and get funding — for tech in-
vestments and legal operations efforts
(“look other legal teams are implementing
technology at scale, we cannot become a le-
gal department laggard or an unattractive
workplace”),
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but be cautious about just copying others’ ini-
tiatives. Unless you can validate you have the
same needs and operate under similar circum-
stances. Better is to do a proper needs assess-
ment based on your unique situation.

Applying a holistic approach

Why you should start with your overall func-
tion strategy and set longer-term targets

The term “digital strategy” is flawed in the
sense of giving the impression that your digital-
isation efforts are somehow stand-alone or sep-
arable from your general strategy as a legal
function. A better approach is to view technol-
ogy as an enabler in the execution of your over-
all strategy.

The starting point for your tech initiatives
should be the overall vision, mission, targets
and objectives of the legal function. Where are
you heading and why? What is your aspira-
tional state, your target operating model, and
how can the tech help you get there? Are you
building for scale, speed, impact, cost efficiency
or what? What is your aspirational role as a
team, and how can technology enable you to
take such a role?

If you don’t apply a longer-term view there is an
apparent risk that you will focus too much on
just incrementally improving the status quo
rather than embrace the more transformational
change that will be needed to prepare for the
future.

One common mistake legal teams make is digi-
talising a status quo that is sub-optimal - such
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as automating a poor process - or unsustain-
able, such as going after tech solutions that ce-
ment a role for the legal function that is not de-
sirable in the longer-term, such as that of ad-
ministrators or highly invested in other type of
low end work. It can involve selecting an NDA
automation solution designed for the legal
team, rather than entirely moving all handling
of NDAs to 15t line business and rather go for a
solution that fits non-lawyer users. Or imple-
menting an entity management solution that
boggles down the legal team as the corporate
administrators rather than seeking a solution
that enables task sharing or delegation of parts
of the process to others - or even going after a
full-fledged outsourcing of all entity manage-
ment instead.

This is why a good starting point for your digital
strategy is to clarify the strategic positioning of
your legal function. Do you seek to be a service
center for the business, able to broadly service
requests and turn things around quickly? Well,
then you should probably go after tech solution
that improve intake, speed up the legal team or
that help you measure your service level to busi-
ness. But if you rather seek to delegate the bulk
of high-volume contracts to other parts of the
organisation for example, or perhaps outsource
it altogether, than this is not at the core of your
strategy.

And if you seek a role as a business enabling le-
gal function you probably want to go after tech
enhanced self-serve solutions for business. It can
be document or contract automation solutions
that the business can use to produce “legal prod-
ucts” in day-to-day business themselves, or a
conversational form or chatbot that the business



can use to find answers to common inquiries in
the legal or compliance domain, or on-demand
nugget videos able to provide quick legal guid-
ance to common problems or challenges. But,
again, if you have already scoped out most of
this work, these tech initiatives will most likely
be run by sales and procurement instead and
will not be at the core of your strategy.

And if you seek the role as a strategic business
partner perhaps you should go for technology
that is able to help you measure how much time
you spend on high value work, such as CLM or
matter management solution with such capabil-
ities, or a solution that feeds data into a dash-
board able to show your value contribution to
business or the Rol of your external spend - or
that help you free up time to move to more tech
solutions.

If you skip the step of addressing the role and
positioning of the legal function, and forget to
make the analysis of what lawyers should spend
their time on, the technology you implement
can end up counter-productive once you later
want to move out of some of that work that you
have now effectively integrated into an (expen-
sive) tech solution. Instead, why not let the
technology you choose to implement support
your aspiration to repurpose the team to more
high-value work?

Overall business needs matter too

Key business objectives should also be factored
into your tech initiatives. If you are a highly
regulated company, or handle a lot of personal
data and need to ensure GDPR compliant busi-
ness, perhaps what you then need is technology

that can help you manage compliance more
effectively. Or if cost efficiency is very impo-
rant, then spend management or outside
counsel management is probably a relevant
focus area for your tech initiatives. What con-
tract management solution is best for you
also depends on what matters most to your
business — is it speed in the contracting
process, or better obligation management or
more high-quality contract data for example.
And perhaps CLM technology should be ad-
dressed in tight collaboration with Sales or
Procurement?

All these “why”’s for your technology form the
basis of your strategy. This means that the
aspirations — of the legal function and the
business more broadly — should be the core
design principles for your digitalisation ef-
forts.

The other pillar of your strategy should be
your pain points. What is the legal team, and
your business stakeholders, struggling most
with? These are the problems that the tech-
nology can help solve. Do you know what they
are? A good way to find out is to simply gath-
er insights on it, from the team and from the
wider business. Doing this will also super
charge your change management, as people
will more easily buy into solutions that help
solve their biggest challenges and address
pain points they experience daily. It will
make it much easier to sell the initiatives, and
the efforts involved, to these people.

Too many tech initiatives fail because people

do not feel they are solving key problems they
have or do not do so in a helpful way.

eMagazine - www.legalbusinessworld.com - 29



A people strategy and a digital culture
matters too

What is also often overlooked in succeeding
with digitalisation in the legal function is the
people aspects. A common reason tech initia-
tives fail is lack of strategic maturity and digi-
tal maturity in the legal team.

That is why a successful digital strategy should
also encompass a people & culture strategy.
Part of this is having people understand the
overall strategy and purpose of technology, as
outlined above, but it is also about having the
team understand what digital transformation
is all about. That it also involves engaging with
people (such as business colleagues) in new
ways, in line with evolving customer- and end
user expectations on accessibility and conve-
nience (facilitated by technology) and new ap-
proaches to collaboration, such as cloud based,
real-time and cross-functional approaches.

What can help here is to reinforce business
acumen of the lawyers, through business
alignment and more “run legal like a
business”-thinking, because if the team under-
stands how business is changing now, as a re-
sult they will probably better understand how
these shifts impact the legal function, and legal
and compliance work, too.

The people strategy is also about hands-on up-
skilling people on technology, data, change
management and project management, which
are all key elements of a succeeding with tech
selection, solution design and tech implemen-
tations — especially if you expect lawyers to
shape and carry through initiatives
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This is a subset of an upgraded holistic com-
petence strategy for the function. Perhaps
you also need to add people to the team that
are not lawyers but rather have legal opera-
tions type of skillsets, or you need to bring in
relevant competencies from external part-
ners, such as management consultants or le-
gal operations consultants, to complement
your team.

Reinforcing a digital culture in your team is
also about fostering a culture of experimenta-
tion and challenging some of the traditional
values, beliefs, assumptions and practices of
the team, that may have served you well in
the past but may stand in the way as you em-
bark on your digital transformation journey.
Such as perfectionism, legal focus rather than
business or end user focus, or too much risk
conservatism.

So how about you, do you have a strategy to
back up your tech initiatives, or just a tech
roadmap?

About the Author
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plans and succeed with implementation. Vic-
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Renewing the Approach
to AI, Innovation, and
Law Department
Performance

Level Legal and Ari Kaplan Advisors were honored to co-host a
dinner for law department leaders at the International Legal
Technology Association's 2023 Annual Conference. We discussed the
practical application of artificial intelligence, the connection between
the economy and innovation in legal, and the role of e-discovery in
law department transformation.

Artificial Intelligence: ﬂg,}\_?
ey

Now an Outside Job P\.‘uy

) Law departments are developing standards governing how
outside lawyers and providers can deploy Al on matters.

) Creating a unified definition of Al is a challenge for some legal
teams.

) Many in-house teams do not have a choice about whether to
develop Al use cases; they are now a business imperative.

“Using Al

responsibly can
result in a higher
quality of work.”

Economy-Driven Innovation
or Vice Versa?

) Law departments are identifying tasks to stop doing in today’s
constrained budget environment with limited staffing.

The economy is accelerating innovation, which is no longer a
nice-to-have because it saves jobs over the long term.

Legal is not simply running like a business, but as one of the
most successful and effective departments in the company.

E-Discovery Is a Key Element of
Law Department Transformation

) The current disruption in e-discovery affects priorities
in litigation support.

) Expect a more robust disclosure requirement in the
U.S. for the use of generative Al in e-discovery.

) Don't worry: Al will accelerate the eDiscovery process,
enabling law departments to do more with less.

Copyright © Level Legal
2023 All Rights Reserved.

If you have questions, please contact Ari Kaplan at Ari@AriKaplanAdvisors.com or Level Legal at LevelLegal.com/Inquiries. A“{ ﬁE‘VK‘ASPOLﬁ':
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Ortega, Senior Legal Counsel at TLB (London)

32+ eMagazine + www.legalbusinessworld.com




Online commercial contracting could be more
transparent and comprehensible. Often con-
sumers have little or no understanding of their
rights and obligations under these contracts,
and unfortunately these online contracts usu-
ally become binding before one understands
or can clarify the terms. Dark patterns in on-
line contracting have worsened this situation
and have raised concerns as to whether the
current online contracting practice is in the
best interest of the client or the company. Re-
grettably, current practice often leads to a sit-
uation where consumers, for instance, are
buying more and paying a higher price than
they expected, or are bound by transactions
that they did not intend to be bound by. Legal
design can provide more transparency and
comprehensibility for tackling the use of dark
patterns in online contracting.The law and

economics framework provides a useful
framework to understand dark patterns on on-
line consumer commercial contracting. First,
we will briefly refer to the current regulatory
framework to police the use of dark patterns in
the United States, and offer brief thoughts on
key topics that policymakers should consider.
Then, we will discuss the market distortion
created by dark patterns and how a legal de-
sign approach can help tackle dark patterns in
online contracting. Finally, we will draw gen-
eral conclusions.

Brief notes on current regulatory
framework and key topics for regulation
Dark patterns are architectures that confuse,
coerce, manipulate or deceive users to take cer-
tain actions. Because of this undesired effect,
consumer bureaus and legislators around the
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world are increasingly interested in identifying
and regulating dark patterns. However, judicial
courts in the United States have generally used
existing doctrines or regulations to police ma-
nipulative architectures. In the EU, authorities
mostly resort to the Unfair Commercial Prac-
tices Directive and the General Data Protection
Regulation (GDPR). In the United States,
courts have used classic contract law, privacy
regulations and the Federal Trade Commission
has relied on the Federal Trade Commission
Act in cases that, in substance, are about dark
patterns. An interesting court case was McDon-
ald et. al v. Kiloo A/S. According to the records
available, the developers of the game Subway
Surfers transmitted users’ (children) personal
data to third parties that would target them
with ads. The game’s code took personal identi-
fiable information and kids’ activity across mul-
tiple apps (which is more personal information
than they would expect to share on a game).
Parents sued, claiming a violation of the Chil-
dren’s Online Privacy Protection Act (COPPA),
a common law tort claim, and a consumer pro-
tection claim. Even though an architecture to
trick users into revealing more personal data
than expected is a dark pattern, the record
available does not mention the term.

Nonetheless, policymakers are pushing for new
legislation, focused on prohibiting privacy-re-
lated dark patterns. California issued the Cali-
fornia Privacy Rights Act (CPRA), which
amended the California Consumer Privacy Act
(CCPA). Colorado enacted the Colorado Privacy
Act (CPA) and Connecticut issued its Data Pri-
vacy Act (CDPA). Additionally, the Federal
Trade Commission has also filed actions against
several companies for using dark patterns.
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Since dark patterns can take a variety of forms
and affect many areas of law, their regulation is
a complex issue. However, policymakers can
consider the following key topics as a starting
point when drafting dark patterns regulation:
the inclusion of a specific definition of dark pat-
terns, the use of a rule-based approach and the
sanctions regime (fines, disgorgement of bene-
fits or other measures). Beyond legislative re-
form, the use of deceptive or manipulative con-
tractual techniques by digital players is also a
market distortion issue.

Dark patterns as a market distortion
Law and economics provides valid tools to un-
derstand dark patterns as a legal phenomenon
in online contracting in data driven economic
markets. Regarding market functioning, there
is vast literature on law and economics, and be-
havioral economics studying human heuristics
and cognitive biases. These are some of the
human shortcomings that, for instance, web
designers exploit to influence market actors'
behavior. Exploiting these biases affects the
functioning of the market, making it subopti-
mal:

e Consumers buy things that they do not really
want. They give up their scarce resources (i.e.,
money) for things that do not necessarily in-
crease their utility.

e Consumers buy more products. The utility
function works sub-optimally. Consumers
spend their scarce resources buying more than
would be established by their rational prefer-
ences - this can naturally cause financial diffi-
culties. The consumer utility function and
bundle are affected — as now, they are worse



off, as they have less scarce resources left to
use elsewhere.

e Consumers pay a higher price. Their buy-
ing decision is now based on perceived price,
making the demand higher, for instance
through the scarcity patterns. Here, the com-
pany captures the consumer welfare - since
consumers now buy products without any ef-
fective change in product prices.

e Market entry and competition is distracted.
Manipulative practices allow companies to
compete employing perceived prices, and
consequently, consumers pay higher prices.
They also bear higher financial risks - com-
pared to a competitive market where compa-
nies compete in decreasing prices, not raising
them.

According to economic theories, and given
certain assumptions, market mechanisms will
establish an optimal price level through sup-
ply and demand, and lead to an optimal dis-
tribution of resources. However, we have
seen how dark patterns are not achieving this
effect. Manipulative designs are causing the
market actors to behave against their prefer-
ences, creating sub-optimal effects.

Behavioral economics, neuroscience and oth-
er fields can provide for a more realistic un-
derstanding of human behavior, stress the
value of comprehensibility in contracting
practice, and support the economic market to
function in a more optimal way. One of those
fields is legal design: a methodology founded
in the design thinking process, aimed at em-
powering people with user-centered language

and accessible terms, consequently increasing
people’s comprehension of their legal rights
and obligations.

A legal design approach in online contracting
can foster and support optimal market func-
tioning as it increases comprehension and
transparency. The General Theory of Legal De-
sign in the Law and Economics Framework can
be used to understand how legal design pro-
vides incentives to tackle the use of dark pat-
terns in online contracting and explains why
profit-maximizing companies benefit from a
more transparent and comprehensible con-
tracting practice. Legal design favors increased
legal quality, reduced transaction costs, busi-
ness sustainability, and competitive business
advantage.

Final thoughts

In online contracting, companies are often
using dark patterns in web design. This can
lead to short-term economic benefits but ulti-
mately harms the market and consumers. Con-
sumers pay higher prices, inadvertently accept
new terms, and experience a decrease in
healthy market competition, which can lead to
market failure. Therefore, regulatory interven-
tion might be useful to correct these issues and
restore market functionality.

Additionally, research suggests legal design can
enhance the clarity and comprehensibility of
online contracts, leading to economic and social
benefits. Therefore, a dual approach could be
desirable: regulatory intervention and a legal
design framework based on economic theory.
Whether through regulation or economic con-
tract theory, the use of dark patterns in online
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contracting is still an issue. If you are interest-
ed in this matter, the Loyola Consumer Law
Review will soon publish our paper Dark Pat-
tern in Law and Economics Framework. In
that paper, we delve deeper into the points
made here.

About the Author
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Str»ategic planning is an oxymoron and as real
as the tooth fairy.

Look at the roots of thesetwo-words;:

Strategy is a-set of choices that position you to
win your key objectives. Plan is a measurable
action and/or behaviour set to happen within
a specific timeframe.

Strategy is one thing while planning is anoth-
er, yet these words have been paired together
as if they’re a logical fit. They’re not.

Even though the phrase “strategic planning” is
bandied about within almost all industries,
mostly because it sounds sexy and signals that
you might be doing something important, it
means nothing and is pretty much guaranteed
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Still, lawyers love to engage in “strategic
planning”-because it offers an opportunity to
exercise a typical lawyer-like trait of admiring
a problem followed by hatching a solution.
Due to competing priorities and short atten-
tion spans, this exercise usually culminates in
a half-hearted execution of whatever was
thought to be a good idea at the time, then
withers and dies. The result is that nothing
much gets done, advances, or changes.

There is, however, strategy development.
Strategy Development

Strategy development supports your primary
objective, which is to win. Strategy develop-
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ment has four components: Objectives, Strat-

egy, Development, and Planning.

1. Objectives are defined and measurable
goals that enable winning a chosen market,
field, client; or role.

2. Strategy is a set of near-term, yet vi-
sionary choices that position you to win your
objectives.

3. Development enables your strategy to

accommodate improvements during the
process.

4. Planning is a set of actions and behav-
iors that must happen within a specific time
period to support your strategy and realize
your objectives.
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So, in a nutshell: Objectives are where you
want to be. Strategy is how you will get there.
Planning is what you will do to make it hap-
pen. Development bridges strategy and plan-
ning, and enables flexibility to meet your ob-
jectives within a set timeframe.

The reason why “strategic planning” is an
oxymoron that is predisposed to failure is be-
cause it focuses on only two of the four factors
that enable you to win.

The process of strategy development,
however, is geared for growth and applicable
to firms, practice groups, industry teams, and
individuals.

Transformational growth and market distinc-
tiveness is crystallized when objectives are
supported by strategy along with executed tac-
tics that are clear, measurable, and time-
bound.

When a Plan is Just a Plan

Oftentimes, rather than tackling the hard work
of strategy development, the default is to focus
on planning, which is simply a set of actions
and behaviors that need to happen within a
specific time period. This type of planning is
used primarily for business development,
budgeting, and the like because it is safe. Safe-
ty is manifested by containment within
bounds of a traditional law firm’s framework
and comfort zone.

Because this type of planning is safe, it is not
usually distinctive or strategic, and almost
never converts to achieving a defined and
measurable objective that results in rapid and
exponential growth.
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In his 2013 book, Playing to Win: How Strat-
egy Really Works, Roger L. Martin, writer,
strategy advisor, and Professor Emeritus at
the Rotman School of Management at Univer-
sity of Toronto, hypothesized that a plan is not

a strategy.

He is right. His thinking on strategy is refresh-
ing, not because it mirrors my own, but because
he addresses what strategy is and isn’t head-on
with clarity and forthrightness.

Objectives and Development

Strategy is nothing without clear and ambitious
objectives designed to achieve exponential
business growth. (In my experience, the most
audacious objectives result in the greatest like-
lihood of achievement because they require col-
laboration, focus, and urgency that when com-
bined, results in maximum propulsion.) This is
why setting ambitious or audacious objectives
requires equal amounts of vision, ruthlessness,
and diplomacy. And while this carries a hint of
living dangerously, it’s entirely doable.

Development provides flexibility to accommo-
date improvements and enables course correc-
tion. Without flexibility, strategy becomes rigid
in structure and non-collaborative in nature
with both characteristics guaranteed to lead to
failure. That said, development must be tem-
pered with get-it-done timelines and determi-
nation, otherwise the risk to achieving objec-
tives is wickedly high.

Within law firms in particular, over-develop-
ment—often due to over-thinking and the curse
of “too many cooks in the kitchen”—can result
in analysis paralysis and death by a thousand
committees.
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A prevalent symptom is when law firms, prac-
tice groups, industry teams, and/or individual
lawyers have trouble selecting objectives that
will rapidly advance and grow business. I
could have retired years ago if I had a dollar
for every time a managing partner told me,
“Our priorities are A, B, and C. Also, D, E, and
F. And while I think of it: G, H, and I. And if
we don’t include J, K, and L, all hell will break
loose.”

Objectives are priorities. You cannot have a
dozen priorities. In my experience with re-
structurings and turnarounds along with help-
ing firms emerge from the pandemic with new
agility, the golden number for the successful
execution of key objectives is three.

The Power of Three

You can have three objectives or priorities
each year, tops. These three objectives must be
clearly articulated and supported by no more
than three strategies with qualifying and
quantifying measurements. Each of these
three strategies is supported by three mea-
sureable tactics executed within specific time-
frames.

Business growth objectives set in this manner
with strategies and tactics executed according-
ly are the equivalent of being on trial for your
life. Objectives are achieved when smart
strategies supported by tactics executed within
tight timelines convert to achieving goals.
Dramatic as this sounds, setting objectives,
determining strategies, and deciding on tactics
boil down to nailing three factors: 1) making
tough decisions and sticking to them; 2) so-
cializing the plan; and, 3) executing with pre-
cision on schedule.

This does not mean that success on all three
objectives will happen within a one-year peri-
od, although that can happen.

In my experience, the achievement of major
corporate objectives, such as those required
for restructuring, turnarounds, and propul-
sion-igniting business advances may take up
to three years. Advancement will be noticeable
within the first year, obvious after the second
year, and achieved in the third year. Once ob-
jectives are attained, they must be sustained
with continuous reinforcement that cements
them and ongoing maintenance to avoid back-
sliding.

Regardless of the timeframe, be it one year or
three, the key to achieving major business
growth objectives is to remain resolute.

Eclipsing Limitations

Pervasive sameness in the global legal market
is due to a number of factors such as, tradi-
tional partnership structure, predisposition
to valuing the practice of law over legal ser-
vice business, and risk aversion. These fac-
tors result in remaining stuck within bounds
of what should be rather than what can be.
The difference is contextual: probability ver-
sus possibility.

This is when outside expert perspectives can
enable mind-wide-open thinking and growth
results that extend beyond capabilities, time-
frames, politics and expectations.

Often, due to a desire of remaining employed,
inside law firm talent ranging from partners to
business professionals tends to stay within
bounds of what will be acceptable by the firm’s
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stakeholders and executive management. This
is why lackluster objectives, strategies, and
tactics are prevalent and sameness is perva-
sive.

There can also be rigidity around financing
standards and budgetary buckets rather than
considering that money can be creatively allo-
cated every year. I once sprinkled a truckload
of new money for new hires, equipment, and
resources across a proposed corporate budget.
At the same time, a colleague slapped a note
on a proposed departmental budget that stat-
ed, “There’s a chainsaw in here. Find it.” There
was, they didn’t, both of our budgets were ap-
proved, and the business flourishes to this day.

This is the type of independent consultative
expertise and experience that enables ex-
panding beyond the limitations of how most
law firms think, set and execute on strategy
development that spurs exponential growth.
It also enables laser-like focus on the process
from start to finish, which is especially effec-
tive within a law firm environment that is of-
ten populated by people tasked with multiple
projects and competing priorities. Not be-
holden to any one law firm and with no desire
to ever be an employee, an entrusted inde-
pendent expert is geared to support a law
firm and its teams in a “high tide lifts all
boats” endeavor.

This level of independence combined with
deep legal market expertise enables heighten-
ing objectives and expanding strategies, both
of which enable a law firm, practice, team or
individual to remove boundaries and limited
thinking. The result is exponential and often
explosive growth. Having done this successful-
ly many times, I can tell you from experience
that ambitious and audacious “shoot for the
moon” strategy development ensures clearing
the treetops every single time.

About the Author

Heather Suttie is an internationally recognized
legal market strategy and management consul-
tant to leaders of premier law firms and legal
service providers worldwide.

For 25 years, she has accelerated performance
within law firms and legal service businesses
— Global to Solo | BigLaw to NewLaw — by
providing consultative direction on legal busi-
ness strategy, market strategy, management
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Handbook of Legal Tech

"I am pleased to announce the pub-
lication of The Legal Tech Hand-
book. I've had the distinct privilege
of pulling together insights from
some of the best and brightest minds
in legal tech, covering all aspects of
how technology is reshaping the
practice of law today.Filled with
practical tips, expert insights, and a
touch of humor, the "Handbook of
Legal Technology" is precisely the
resource the industry needs at this
moment. Please find it available for
purchase here:

https://www.globelawandbusiness.-
com/books/handbook-of-legal-tech."

Colin S. Levy
Lawyer and Legal Technologist

EDITED BY COLIN S.LEVY



https://www.globelawandbusiness.com/books/handbook-of-legal-tech
https://www.globelawandbusiness.com/books/handbook-of-legal-tech
https://www.globelawandbusiness.com/books/handbook-of-legal-tech
https://www.globelawandbusiness.com/books/handbook-of-legal-tech

Business Development

By Richard G. Stock, M.A., FC
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Turning a new leaf, New Year's re: Oﬁltls § o
and even lightning bolts are not always W
enough to prompt the members of niany -
corporate law departments to do what is

most important, as opposed to what is most
urgent. This problem is not limited to legal
services. Companies and management con-
sultants have spent a good deal of time try-

ing to prevent, disguise and remedy the gap
between strategy and execution.

What were oncepecialized functional |
groups - law, human resources, finance,

and IT - can today be found "on the front-

lines“. Lawyers enable their companies to

develop and sustain a competitive edge in

the market or to resolve important dis-

putes. In other words, if they are any good,

they are inevitably " strategic ". It has been
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This said, why do companies and their law de-
partments fail to do what they say they are go-
ing to do? 15 years ago, David Norton and Ran-
dall Russell, then of the Balanced Scorecard
Collaborative, identified five factors which in-
hibit the execution of strategy. These can be
applied to corporate law departments as well as
to the company. While explaining a problem
does not excuse it, an awareness by legal lead-
ership of the pitfalls surrounding positioning
and implementation does improve the odds of
success. Our consulting experience over the last
25 years of working with law departments and

the business units they serve allows us to inter-
pret the applicability of Norton and Russell’s
implementation factors to the orate law
department. . 3 %

R
Executive Leadership Not Mobilized

On occasion, the legal leadership team is not
sufficiently engaged to drive execution. A Gen-
eral Counsel takes on the position, commis-
sions a review of the department, and develops
a “strategy”. Buy-in from other members of the
department is generally not automatic.

But even when it is secured, some members of the
department are unable or unwilling to persuade their
own team members and the company's business
units of the need for change. The General Counsel
cannot launch a department's new positioning strat-
egy alone. A new " strategic " way of managing is
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not understood or is not accepted across the
board. Legal leadership must share its vision
and be able to inspire the entire legal team to
follow in a timely fashion. Teamwork matters
because implementation doesn't take place
without it.

Strategy Not Translated into Opera-
tional Terms

Many companies and their law departments
do set financial objectives. Metrics such as to-
tal legal spend or cases / matters resolved are
straightforward. But targets to achieve non-
economic goals are much rarer. If effective-
ness is now one of the most strategic goals a
law department can achieve, then develop-
mental objectives to integrate lawyers with
their business units, risk management focus-
ing the organization on the trade-offs between
legal and business imperatives, and develop-
ment of the law department’s intellectual capi-
tal move to the head of the line. To this, one
must add the need to measure service with
quantifiable indicators. Again, it is the
specifics and operational terms that help an-
swer the all-important question “What differ-
ence do the lawyers make?”

Poor Alignment

Medium to larger law departments struggle
with how best to align and deploy legal ser-
vices. Either the lawyers work alone and not
in teams with other members of the depart-
ment, or they are so closely aligned with a
business unit or a geographical region that
little flexibility exists to re-deploy experi-
enced resources elsewhere in the organiza-
tion. In other settings, the department is
populated with talented generalists who try
to be all things to all people. As they ap-
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proach 15 years of experience as lawyers, it
becomes increasingly difficult for generalists
to specialize or to keep up with changing cor-
porate direction.

Few View Strategy As Their Job
Compensation for many lawyers in the com-
pany is too seldom designed to reward strate-
gic success. It is normal for compensation to
depend both on how the company is doing
and on individual performance. It is the ex-
ception to find a significant part of the vari-
able compensation tied to the achievement of
the department's Key Performance Indicators
and their related targets. Programs to help
lawyers acquire competencies of strategic
value to the company are often unstructured.
Yet leadership and project management skills
are a scarce in many companies. Legal com-
petencies alone are simply not enough to suc-
ceed as experienced lawyers.

Insufficient Communication and Direc-
tion

When department meetings are held, a re-
view of progress on strategic objectives is
rarely at the top of the list. Budget cycles and
variances are discussed. But discussion about
planning and strategy is at best sporadic.

Matters that are urgent deserve the attention
of corporate counsel. But they must also be
important in relation to the strategic objec-
tives the company and the department have
set. Otherwise, the department is again fail-
ing to do what it said it was going to do.

Legal leadership should be mindful of the fac-
tors that inhibit the implementation of busi-
ness and law department strategy.
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A Guide to End-to-End
Digital Investigations
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Have you ever felt stuck with the current ap-
plication or platform you are using? While re-
searching legal technology applications and
platforms, we came across an insightful obser-
vation by Douglas Adams - "We are stuck with
technology when what we want is just stuff
that works." In our opinion, this holds true in
the present times.

Today, legal tech encompasses a wide array of
technologies and tools designed to assist legal
professionals, including lawyers, in-house le-
gal counsel, and corporate teams, in various
aspects such as document management, case
management, research, e-discovery, contract
analysis, and more. With the legal tech land-

scape continually evolving, innovating, and
surprising its audience with new platforms
and applications, there is an ongoing need to
update, upgrade, integrate, and embrace new
technology to facilitate the ever-changing legal
and regulatory work more efficiently and pro-
ductively.

Even changing to a new smartphone can be a
daunting task amidst numerous other respon-
sibilities. So, imagine changing an entire legal
tech application. Such a change not only in-
volves costs for acquiring new software but
also demands substantial effort for data mi-

gration, training, and the potential for disrup-
tions in productivity during the transition.
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Subscription Models

Before we delve into the challenges, it is essen-
tial to understand the various pricing struc-
tures and business models offered by legal
tech companies, such as Software as a Service
(SaaS), per-user licensing, tiered pricing, and
more. While these models aim to provide flex-
ibility and often grant access to specialized le-
gal software, tools, or services on a recurring
payment basis, knowing the total cost of own-
ership is crucial when making an informed de-
cision about subscribing and potentially
switching legal tech platforms.

Typically, business or legal users subscribe to
the model that aligns with the structure and
requirements of their legal practice, legal de-
partment, or business needs, budget, and us-
age. However, these requirements are likely to
change in the future, prompting a desire to
subscribe to new technology. So, what hap-
pens when you want to change to new tech-
nology?

Challenges

Often, sales and marketing teams tend to fo-
cus on highlighting the broad features of their
tools and software. However, they may not
always address the process of ending or
changing a subscription. While processes are
in place to collect client feedback, little atten-
tion is given to a client's experience during a
software transition. Based on our various
project experiences and customer responses,
changing legal tech software can be a com-
plex and challenging process due to various
factors. These include the unique nature of
the legal industry and the sensitive informa-
tion it deals with. Here are some of the real
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challenges associated with changing legal

1.

tech software that need effective solutions:

Data Migration: The most daunting
task is data migration, as law firms and
departments often have vast amounts of
data, including case files, documents,
client and business information. Migrating
this data to a new software system can be a
significant challenge, as it must be done
accurately and securely to avoid data loss
or breaches. During data migration, there
is a risk of data loss or corruption. Main-
taining data integrity and ensuring that all
historical information is preserved is a sig-
nificant challenge. The cost and feasibility
of migrating existing data to the new plat-
form can also be a determining factor.
Some providers offer data migration as-
sistance as part of their service, while oth-
ers may charge additional fees for this.

Integration with Existing Systems:
Legal tech software is often part of a larger
ecosystem of tools and software used by
businesses or law firms. Ensuring that the
new software integrates seamlessly with
existing systems, such as ERPs, practice
management software, billing systems,
and document management, can be chal-
lenging. Ensuring that the new software
remains compatible with other software
and receives regular updates and support
is essential to avoid future issues.

Resistance to Adoption: Legal profes-
sionals may resist change to adopting new
technology as it can disrupt their estab-
lished workflows.



Legal tech companies can handhold and
provide adequate training and support to
ensure that lawyers, paralegals, and staff
can effectively use the new software.
Overcoming user resistance and gaining
buy-in is a significant challenge.

Security and Compliance: The legal
industry deals with highly sensitive and
confidential information. Any software
change must ensure compliance with nec-
essary security and privacy regulations.
This involves data encryption, access con-
trol, and various other security measures.

Customization and Workflow: Legal
processes can be highly customized and
may vary significantly between firms and
practice areas. Adapting the new software
to meet the specific workflow and process
needs of the firm or business can be a
challenge. Switching platforms may mean
losing these customizations and having to
recreate them in the new system. For ex-
ample, a legal department may have ex-
tensively customized its case management
software to match its unique workflow
and jurisdictional requirements. Switch-
ing platforms means starting from
scratch.

Lack of Standardization: On the con-
trary, legal tech solutions also lack stan-
dardized data structures and formats,
making it challenging to move data seam-
lessly between platforms. This lack of
standardization can create friction when
transitioning. For example, a client may
try to switch e-discovery platforms but

10.

face difficulties aligning the metadata
structures and tagging conventions used
in their old system with the new one.

Downtime: There may be periods of
downtime during the transition, which
can affect a law firm's ability to serve
clients and generate revenue. Minimizing
downtime is a critical consideration.

Vendor Lock-In: Some legal tech ven-
dors have difficult lock-ins for clients to
switch to competing products, which can
include proprietary file formats, data en-
cryption, or exclusive data storage
arrangements. For example, a client may
be locked into a legal document manage-
ment system that uses a proprietary file
format making it a difficult and expensive
exercise to switch to a different platform.

Negative Covenants/Contractual
Obligations: Clients may have signed
long-term contracts with legal tech
providers, which can impose penalties or
fees for early termination. These contrac-
tual obligations can be a significant hur-
dle to switching. For instance, a law firm
may want to switch to a new practice
management software, but their existing
contract with the current provider in-
cludes a hefty termination fee.

Data Cleanup and Quality Control:
When transitioning to a new legal tech
platform, clients may need to clean up
and validate data to ensure accuracy and
consistency, which can be a time-consum-
ing process.
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For example, a client may discover that
their old legal billing software contains du-
plicate entries and inconsistencies in
billing data when they migrate to a new
billing platform.

These challenges can make it costly and time-
consuming for clients to switch to a more suit-
able solution, even when their current legal
tech tool does not effectively meet their re-
quirements.

Solutions

As the legal tech industry is still emerging,
learning from user experiences is the most
significant driving force. Gaining user confi-
dence comes from respecting the user's deci-
sion to end their subscription and helping the
transition occur seamlessly. Here are some
suggestions to address the transition chal-
lenges:

1. Dedicated Transition Team: Legal
tech companies can establish dedicated
transition teams to plan the transition
smoothly, involving key stakeholders who
work with experienced IT professionals
specializing in legal tech. These teams can
implement and execute a comprehensive
transition plan and provide adequate sup-
port for a successful transition.

2. Training and Adoption: Typically, le-
gal professionals resist change to venture
outside their comfort zones, especially
when adopting new technology. Legal tech
companies can handhold and provide ade-
quate training and support to ensure that
lawyers, paralegals, and staff are able to
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effectively use the new software. This is
crucial for a smooth transition.

Change Management: Law firms/
businesses must implement change man-
agement strategies for a smooth transi-
tion. This includes facilitating communi-
cation between outgoing and incoming
service providers, providing training, and
addressing concerns and feedback from
users.

. Standardization and Data Portabil-

ity: It is high time that the legal industry
creates and adopts industry-standard
data formats and structures to make data
more portable between different legal
tech platforms. Organizations like SALI
are standardizing legal data and collabo-
rating with various legal tech companies
such as NetDocuments, Microsoft, etc. to
help increase data interoperability and
fuel emerging technologies like Al This
will also increase opportunities for inte-
gration.

Tools to Export Data: Legal tech
providers should offer tools and features
that help clients export their data in a
standard format. These tools/features
should be user-friendly and comprehen-
sive, allowing bulk download and export
of every data, tracker, or document that
can be reused and imported into the new
platform.

Client Offboarding as a Process:
While contractual terms often address
data return, deletion, and purging follow-
ing contract completion or rescission,


https://www.sali.org/
https://www.sali.org/

there is a lack of concrete evidence
demonstrating these activities within the
practices of legal tech companies. With
the integration of AI, the magnitude of
client data utilization throughout the legal
tech landscape is beyond imagination.
Therefore, it is imperative to establish a
comprehensive offboarding process en-
compassing client or project closure,
clearly delineating the necessary steps for
data return, deletion, and purging.

This process should outline where client
data resides across all repositories, specify
the format in which it will be returned,
detail the handling of migration or transi-
tion requests to other platforms, and pro-
vide robust support mechanisms. Such a
process not only instils confidence in
clients but also aligns with data privacy
regulations, fostering consistency in data
migration standards.

7. Integration:

« Open APIs: Legal tech providers
should offer open application pro-
gramming interfaces (APIs) that allow
for easier integration with other tools
and systems. This can promote inter-
operability.

« Integration Partnerships: Several legal
tech providers are fostering partner-
ships to create pre-built integrations
between commonly used platforms.
These partnerships can provide clients
with seamless connections between
different tools in the legal ecosystem.

8. User-Friendly Contractual Terms:

It is essential to return client/user data
seamlessly without additional costs or ef-
fort. Switching to alternative solutions
should be without excessive penalties. Legal
tech providers can offer more flexible con-
tracts that allow clients/users to adjust their
subscriptions when the system is not in use,
archive data at a lower cost, etc., to ensure
cost-effectiveness and stickiness to the legal
tech solution.

Legal Tech Consulting: Consulting legal
tech and innovation experts/consultants for
objective evaluations of data security, data
portability, and user-friendliness of legal
tech software, particularly regarding transi-
tion, can provide valuable insights before
committing to a new platform.

List of Subscription Models

1.

SaaS (Software as a Service) Subscriptions:
Legal tech companies offer their software
and tools on a subscription basis. Users pay
a regular fee (monthly or annually) to access
and use the software. SaaS models are pop-
ular for legal research platforms, document
management systems, and case manage-
ment software.

Per-User Licensing: Some legal tech solu-
tions charge on a per-user basis. Law firms
or legal departments pay for each user who
needs access to the software. This model is
common for practice management software
and legal research tools.

Tiered Pricing: Legal tech companies may
offer tiered subscription plans with different
levels of service or access. Higher-tier plans
typically include more features, user licenses,
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or additional support. This model is often
seen in e-discovery, contract management,
and legal research tools.

4. Pricing Based on Usage: In this model,
clients are charged based on their usage of
the software or service. For example, legal
research platforms may charge based on
the number of searches or documents ac-
cessed.

5. Pay-As-You-Go: Some legal tech services
offer pay-as-you-go pricing, allowing users
to pay only for the resources they use. This
model is common in cloud-based solutions
and e-discovery platforms.

6. Freemium Models: Legal tech companies
may offer basic features or limited access
for free and charge for premium or ad-
vanced features. Users can choose to up-
grade to a paid subscription to unlock ad-
ditional functionality.

7. Fixed-Fee Subscription: Law firms or legal
departments pay a fixed, predictable
monthly or annual fee for a comprehensive
suite of legal tech tools and services. This
model can include various software and

support services.

8. Customised/Tailored Pricing: Some legal
tech companies provide tailored pricing
based on the specific needs and scale of a
law firm or legal department.

9. Hybrid Models: Some companies combine
multiple pricing models to cater to a
broader customer base. For example, they
may offer SaaS subscriptions for their core
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software and charge separately for add-on
modules or premium support.

10. Free Trial of Software: Many legal tech so-
lutions offer free trials of their software for
a specific period during which users can
explore the software's features and func-
tionality. Post the trial period, users can
choose to subscribe to a paid plan.
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OBJECTION, YOUR HON

."
By Chiara Lamacchia, Founder at lawrketing.com and withoutconsulting.com o
l

In my las. ut how objec-

tions used in 0 can be an inspir-
ing tool to use in our daily life. I focused on
the “hearsay” objection as an effective ap-
proach to spot and fight misinformation.

In this article, I am going to shed light on an-
other one: “Objection, your Honour.
Leading!”.

"Leading" is a term used in the law to describe
a type of question that suggests the answer or
that puts words in the mouth of the witness.
In fact, in the realm of courtroom proceedings,
leading questions hold a significant role in
shaping witness testimony. These questions,
designed to suggest a particular answer or
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fluence on wit

By analysing the dynamics of leading ques-
tions, we can gain insight into how they can
be used to manipulate witnesses in court
and impact the outcome of a trial (and
therefore to see how this can be relevant in
everyday life!).

The manipulative aspect of a leading
question

Leading questions are carefully crafted to
guide witnesses towards a desired response,
often to bolster an argument or narrative.
By incorporating assumptions or introduc-
ing details, these questions can subtly in-

fluence the witness's recollection or percep-
tion of events.

The main issue with leading is manipula-
tion: a form of social influence that aims to
change someone's behaviour or attitude for
the benefit of the manipulator. It involves
using tactics such as deception, coercion,
flattery, and guilt to control or influence
another person's behaviour or decisions. In
this sense, leading questions can be em-
ployed by attorneys to manipulate witness
testimony in several ways:

1. Suggesting details: By introducing spe-
cific details into the question, such as
the presence of a weapon or a particular
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action, attorneys can lead witnesses to in-
corporate those details into their testimo-
ny, even if their initial recollection did not
include them.

2. Confirming assumptions: Leading ques-
tions can exploit a witness's desire to
please or align with the questioner's per-
spective. By framing the question in a way
that assumes certain facts, witnesses may
feel compelled to provide the expected re-
sponse, consciously or unconsciously alter-
ing their testimony.

3. Influencing memory recall: Leading ques-
tions can influence how witnesses remem-
ber events by planting false or biased in-
formation. By repeatedly asking leading
questions, attorneys can shape a witness's
memory or recollection, potentially leading
to inaccurate or manipulated testimony.

4. Guiding narrative: Attorneys may use lead-
ing questions strategically to construct a
narrative that aligns with their case theory.
By selectively choosing questions that sup-
port their argument, they can shape the
overall perception of the events for the
judge and jury.

To practically illustrate the manipulation po-
tential of leading questions in court, let's con-
sider a couple of scenarios.

« In a robbery trial, the prosecution asks the
witness, "You saw the defendant with a gun
in their hand, didn't you?". By framing the
question in this manner, the witness is
prompted to recall and affirm the presence
of a gun, even if their initial memory did not
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include it. This leading question may influ-
ence the witness's subsequent testimony, po-
tentially swaying the jury's perception of the
defendant's culpability.

« In a personal injury trial, the plaintiff is
questioning their client asking, "Isn't it true
that the defendant was driving recklessly
when they hit you?" This would be a leading
question, because it suggests the answer and
puts words in the plaintiff's mouth. If the de-
fense objects on leading grounds, the judge
may sustain the objection and instruct the
attorney to rephrase the question in a more
neutral manner.

Leading questions can often be spotted by the
way they are phrased. A leading question is
typically a question that suggests or assumes
the answer, and often includes a statement
within the question itself. Here are a few ex-
amples of leading questions:

o Isn't it true that...

« You didn't see the defendant at the scene of
the crime, did you?

« You would agree that the plaintiff was being
unreasonable, wouldn't you?

 You didn't really believe the defendant, did
you?

« You saw the plaintiff with a weapon, isn't
that correct?

« You thought the defendant was acting sus-
picious, didn't you?

« You were intimidated by the police officer,
right?

« You knew the defendant was guilty before
the trial even began, didn't you?

« You would agree that the plaintiff was ly-
ing, wouldn't you?



These types of questions are suggesting or as-
suming a particular answer and therefore
leading to a particular answer.

To use a leading objection, you must first
recognise that the opposing party has asked a
leading question. Once you recognise a leading
question, the right moment to use a leading
objection is immediately after the question is
asked, but before the witness has a chance to
answer.

It's important to note that leading objections
are most commonly used during direct exami-
nation, when a party calls their own witness to
testify. Leading questions are generally not al-
lowed during direct examination, but may be
allowed during cross-examination (when the
opposing party questions the witness) or when
the witness is deemed to be "hostile" to the
party calling them as a witness.

The leading objection

To safeguard the integrity of witness testimony
and counter the manipulative effects, the first
immediate tool lawyers have at their disposal
is the leading objection. Attorneys can object
to leading questions when they believe they
are unfairly influencing witness testimony.
This allows the judge to assess the objection
and decide whether the question is admissible
or whether it should be rephrased.

Leading questions are generally not allowed
during direct examination (when a party calls
their own witness to testify) because they can
be seen as manipulating or coaching the wit-
ness. However, they may be allowed during
cross-examination (when the opposing party
questions a witness), or when a witness is

deemed to be "hostile" to the party calling
them as a witness. In these situations, leading
questions may be used to challenge the wit-
ness's credibility or elicit important informa-
tion.

It's important to note that leading objections
can be nuanced and fact-specific, and the ad-
missibility of evidence often depends on the
specific circumstances of the case. If you're in-
volved in a legal matter and have questions
about leading questions or objections, it's a
good idea to consult with a qualified attorney.

Beyond the Courtroom

While leading questions are predominantly
associated with courtroom proceedings,
awareness of their manipulative potential can
be valuable in everyday life as well.

In fact, manipulation can occur in many areas
of life, including personal relationships, work
settings, and social situations. It can be subtle
or obvious, and the manipulator may be aware
or unaware of their behaviour.

By recognising the use of leading questions in
various contexts, such as interviews, conversa-
tions, or debates, individuals can be more dis-
cerning and critically evaluate the information
presented to them. This awareness can help
mitigate the influence of leading questions and
promote independent thinking.

Therefore, how can you envision a leading ob-
jection in everyday life?

We encounter many situations where leading

questions or statements are used, consciously
or unconsciously, to influence someone's
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response or perception. Let’s check some ex-
amples.

« Suppose a parent asks their child, "Don't you
think it's too late to start your homework
now?". This question is leading because it
suggests that it is too late to start the home-
work, and may influence the child's re-
sponse.

« In a job interview, an interviewer might ask a
leading question like, "You wouldn't have
any problem working late hours occasional-
ly, would you?". This question suggests that
working late hours is a possibility and may
influence the candidate's response.

. In a performance review, an interviewer
might ask a leading question like, "You
wouldn't possibly be a Director if you are al-
ways working from home, would you?". This
question suggests that working from home
might be a roadblock to a career advance-
ment and may influence the employee’s s re-
sponse.

Here are a few other examples of leading ques-
tions that may arise in everyday life:

o You didn't really like that movie, did you?

« You're not going to wear that outfit to the
party, are you?

« You're not bother to spend our anniversary
with my lovely parents, were you?

« You wouldn't want to miss out on this great
opportunity, would you?

« You don't want to upset your boss by turn-
ing down the project, do you?

« You don't want to be seen as lazy, do you?

These types of questions are leading because,
once again, they suggest or assume a particu-
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lar answer and can be used to influence or
manipulate someone's opinion or decision-
making. In everyday life, leading questions can
be used by advertisers, salespeople, friends, or
family members to try serve their own inter-
ests. It's important to be aware of these types
of questions and to consider them carefully
before answering. If you spot a leading ques-
tion, it's often a good idea to pause and con-
sider the question carefully, and if necessary,
rephrase the question to clarify or neutralise
its bias.

In fact, being aware of leading questions and
practicing leading objections in your mind can
have several benefits in everyday life.

1. Avoiding manipulation: by practicing lead-
ing objections, you can learn to recognise
leading questions and respond in a way
that is truthful and accurate.

2. Improving communication: by asking
open-ended questions and allowing others
to share their thoughts and feelings, you
can build trust and deepen your relation-
ships.

3. Enhancing critical thinking: by asking clar-
ifying questions and challenging assump-
tions, you can gain a deeper understanding
of complex issues and make more informed
decisions.

4. Better decision-making: by being aware of
leading questions and objections, you can
be more objective and make better deci-
sions because you won't be influenced by
someone else's assumptions or sug-
gestions.



5. Increased confidence: by recognising and
challenging leading questions and objec-
tions, you can feel more confident in your
own opinions and decision-making abili-
ties.

Overall, being aware of leading questions and
practicing leading objections can help you
navigate challenging conversations and situa-
tions, build stronger relationships, and make
more informed decisions.

Being aware of manipulation and its tactics is
an important life skill, as it can help you
recognise when someone is trying to manipu-
late you and take steps to protect yourself.
This includes setting boundaries, being as-
sertive, and learning how to say no when nec-
essary. It's also important to develop strong
critical thinking skills and to be able to evalu-
ate information and situations objectively,
rather than being swayed by someone else's
opinions or agenda.

Wrapping up

In conclusion, the use of leading questions and
the potential for manipulation in court and
everyday life are significant topics to consider.
Understanding the dynamics of leading ques-
tions and their manipulative power allows us
to navigate through situations with greater
discernment and critical thinking. In the
courtroom, objections to leading questions
play a crucial role in safeguarding the integrity
of witness testimony and ensuring a fair trial.
By recognising and challenging leading ques-
tions, we can protect ourselves from manipu-
lation, enhance communication, and make
better-informed decisions. Furthermore, ex-
tending our awareness of leading questions

beyond the legal context empowers us to navi-
gate everyday interactions more effectively,
promoting independent thinking and resisting
undue influence. By cultivating these skills, we
can build a society that values truth, trans-
parency, and the pursuit of unbiased informa-
tion. So, let us be vigilant and stand against
the manipulative power of leading questions,
both within the courtroom and in our everyday
lives. And whenever you spot one, don’t forget
to... “Objection, your Honour. Leading!”
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e-Discovery | Development

How the Results of the 9th Annual
E-Discovery Unfiltered Report Can-
Help Your Legal Team Plan for 2024 .

Ari Kaplan, Principal of Ari Kaplan Advisors

Along with offering key impressions of leading
providers in the sector, the gth annual E-Dis-
covery Unfiltered: A Survey of Current Trends
and Candid Perspectives report identifies the
market shifts, pricing patterns, artificial intelli-
gence developments, and data management
practices that are driving the transformation of
e-discovery.

Between February 23, 2023, and April 10,
2023, I personally interviewed 30 individuals
responsible for e-discovery decision-making.
The insights from the 16 contributing leaders in
corporate legal departments and 14 in law
firms offer a roadmap for organizations plan-
ning to enhance their technology-driven effi-
ciency, create more innovative talent deploy-
ment strategies, improve their data hygiene,
and upgrade their approach to Al in 2024.*
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e report’s key findings include a focus on
%elf—ser@, remote review, increased deploy-
ment of Al, greater use of analytics, and ex-
pansion of the cloud.

Empower Self-Service

It is important for providers of technology and
services to continue to enable self-service op-
tions because 97% of the participants reported
that corporate legal teams are bringing more
of their e-discovery in-house. “We are con-
ducting e-discovery internally on our smaller
cases; if we can do some cases in-house, we
can more effectively control our costs,” said

yer. “Ou
discovery capa
L 2ba
T ssional.

ear goal is full
ies,” added an in-

Tht%i, it is also important to offer a holistic
~ solution that combines empowerment with

support because of the increasing complexity
in th,ls field. “While lots of companies have
taken steps in that direction, the problem is
that e-discovery is not a one-time spend and
needs to evolve, so I still see corporations
looking to outside providers to help them be-
cause the math does not always make sense,”
explained a law firm litigation support leader.

Anticipate More Litigation and Higher
Volumes of Data

Given that 63% of the participating leaders
expected the number of their litigation matters
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to increase this year and 47% advised that the
total cost of a typical e-discovery matter has
increased over the past 12 months, legal teams
should anticipate a continuation of that up-
ward trajectory on both volume and cost. After
all, 83% highlighted that the amount of data in
a typical e-discovery matter has increased over
the past year.

“New work habits during the pandemic expo-
nentially increased the volume of data for e-
discovery,” explained a law firm litigation sup-
port leader. “The proliferation of devices cap-
turing data, storing it, and increasing the
overall volume of information is creating sig-
nificant problems for large enterprises,” added
an in-house lawyer.

Engage in Meaningful Conversations
About AI

Although 87% of the participants advised that
they are using some form of artificial intelli-
gence, such as predictive coding, in their
document review processes, they had gener-
ally not yet deployed any type of generative
Al as part of their e-discovery protocols. That
is likely to change rapidly in 2024 as organi-
zations begin to establish standards, agree on
valuable use cases, resolve their security con-
cerns, and include new initiatives in their
budgets.

For now, many organizations are waiting for
clarity, which presents a powerful opportuni-
ty for legal teams to shape the conversation.
“ChatGPT has frozen everyone and they don’t
know exactly where it is headed or how it will
influence e-discovery, so a consultant advised
our team not to make any major investments
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in the next year until we see how this will im-
pact all of the e-discovery tools,” said an in-
house lawyer. “Everyone is talking about Al
and how it will impact e-discovery, but no
one is planning anything yet,” added an in-
house legal professional.

Acknowledge the Value of Applying
Analytics

Legal teams can gain a competitive advantage
by expanding the use of analytics in e-discov-
ery as 80% of the participants emphasized
that they use analytics across a majority of
their e-discovery matters. Yet, it is as impor-
tant as ever to offer details on how they will
be applied to avoid confusion. “There is a
continued focus on analytics, which is like
saying beverage in that it means something
different to different people, but it is about
making metrics more accessible and di-
gestible for attorneys,” said a law firm litiga-
tion support leader.

When asked to identify the top quality neces-
sary for an e-discovery solution, another liti-
gation support leader noted that it should
have “An ability to handle various data
sources and to provide strong analytics that
do not require a graduate degree.”

Remote Review Will Continue

While it was available before the pandemic,
remote document review has become a com-
mon option in e-discovery. In fact, 90% of the
participants expect it to remain permanent.

“Document reviewers always wanted to work
remotely and have convinced the community
that remote work is safe and here to stay,”



advised an in-house lawyer. “Remote review
has been part of a massive change and the
pandemic proved the remote e-discovery was
entirely possible,” added a law firm partner.

If you would like to learn more, I am happy to
share a series of mini-reports that summarize
some of these results.

*Survey Background

Ari Kaplan, Principal of Ari Kaplan Advisors,
personally interviewed eight in-house
lawyers, eight in-house legal professionals,
eight law firm partners, and six law firm liti-
gation support leaders. 97 percent of the par-
ticipants develop and implement e-discovery
processes, 97% select e-discovery tools and
vendors, 93% implement e-discovery tech-
nology, 87% manage e-discovery software
and service providers, and 80% manage the
e-discovery budget.

Of the 16 respondents from corporations, two
are in energy and utilities, two are in health-
care, two are in telecommunications, two are
in technology, one is in construction, one is in
consumer products, one is in entertainment,
one is in financial services, one is in insur-
ance, one is in manufacturing, one is in
pharmaceuticals, and one is in transporta-
tion.

69% work for corporations with revenues that
exceed $10 billion and 81% work for compa-
nies that generate more than $5 billion in an-

nual revenue. 81% work in organizations that
have more than 10,000 employees.

All of the law firm participants work for large
law firms. (Survey trends see next page)

Ari Kaplan is the Principal of Ari Kaplan
Aduvisors (https://www.AriKaplanAdvisors.-
com) and an independent analyst who cov-
ers the legal industry. Although the full E-
Discovery Unfiltered report is only available
to subscribing vendors and participants,
email Ari@AriKaplanAdvisors.com for mini-
reports on the trends that are driving
progress in e-discovery and where legal
teams are investing in this area.

This article was originally published in the
November 2023 issue of Cybersecurity Law
& Strategy and is available here: https://
bit.ly/47galsB
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& “Our one-year goal is full
internal e-discovery
capabilities.”

In-House Legal Professional

“ChatGPT has frozen
everyone and they don’t
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headed or how it will
influence e-discovery.”
In-House Lawyer
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If you have questions, please contact Ari Kaplan at Ari@AriKaplanAdvisors.
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Nitesh Savaniya, Search Engine ﬁ:\mlzatlon Consultant at Bra| erHub Solutions:

o«

ane the ad ent of AL, the world \
f

formed. Although most of us are s .
adamant about denying this transfc atlo
we are already living in the future. Every sec-

tor and every aspect of our lives is heav11y
influenced by groundbreaking technologies
such as Al, and legal research is no excep-
tion. We are in the midst of a metamorpho-
sis, a grand transformation of our analysis,
prediction, and leading capabilities, where
Al-powered search and analysis tools are
ushering in an era of enhanced efficiency,
accuracy, and accessibility in the legal indus-
try. Each new trend, such as augmented
working, generative Al, and Al Legislation,
brings a wave of positive and promising de-
velopments with the potential to redefine the
landscape of legal research as we know it.
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How are Al-powered search and Analy-
sis tools transforming legal research?
Al-powered search and analysis tools have
brought about a seismic transformation in
every industry, especially the pens, which are

data, information, and research-oriented. The
legal sector is highly research and informa-
tion-oriented; AI and Al-powered tools have
played a crucial role in bringing about a par-

All talk about
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of the 1ys in whit?t'he Al-powered
~searcl analysis tools are fundamentally
sforming the landscape of legal research
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Enhanced Efficiency: Less Labour,
More Productivity
Imagine a world where you can get the work
of a month done in a week or (even better) in
a day! Yes, Al is making that a possibility.
The exceptional ability of Al to work with
enormous amounts of data and its tremen-
dous information processing faculties make it
highly efficient.
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There are Al algorithms that can quickly and
accurately process vast amounts of legal in-
formation and provide novel insights, signifi-
cantly speeding up the research process. Le-
gal professionals can find relevant cases,
statutes, and documents more efficiently, al-
lowing them to allocate more time to critical
tasks like analysis and strategy development.

Furthermore, Al algorithms can help legal
professionals summarize huge cases into di-
gestible chinks making it even easier to un-
derstand the information, identify sources,
cite articles and sections, and precisely find
what is required.

Hit Bullseye Every Time with Elevated
Search Capabilities That Redefine Pre-
cision

Yes, humans are capable and better than Al
when it comes to intuition, creativity, and in-
stinct. However, the analytic capabilities of
AT are far superior to that of humans. For
humans, finding a specific clause or section
from one particular part of the constitution or
a case can be extremely tedious, but for new-
generation Al-powered tools, it is a breeze. Al
algorithms have ventured beyond convention;
the precision of Al in helping you find
sources, specific data, citations, and other
relevant information is truly unmatched.

AT has constantly demonstrated the remark-
able ability to comprehend and respond to
natural language queries and provide highly
accurate results. By leveraging advanced ma-
chine learning and natural language process-
ing, these algorithms raise the bar for search
precision, enabling legal professionals to ac-
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cess the critical information they require with
unprecedented speed and accuracy.

Al natural language processing and ML capa-
bilities can help you find a needle in a
haystack. In the coming days, it will make
finding specific and relevant information ef-
fortless for legal professionals.

Exploring Endless Possibilities and
Preparing for Different Scenarios with
Predictive Analytics for Your Legal
Strategies

We are not far from the legal industry, where
lawyers and paralegals can run all the scenar-
ios of a specific case and make data-driven
predictions about the rulings and outcomes.
It is a game-changer for the legal fraternity.
Al tools can make these predictions based on
historical data and legal precedents. These
predictive analytics can empower lawyers
with insights to make informed decisions and
craft compelling and customized legal strate-
gies for all possible scenarios, thus minimiz-
ing uncertainties that traditionally clouded
the path to justice.

Let AI Take Care Of Tedious Tasks Such
As Document Review And Analysis For
Maximum Speed And Precision

One of the most draining, tiring, and tedious
tasks of paralegals and lawyers is to review
and analyze vast volumes of legal documents,
contracts, and cases. It is a monumental process
that takes tremendous amounts of time and effort.
But Al is making it simple, fast, affordable,
and less labor-intensive.

From analyzing complex contracts to summa-



rizing the essentials of a colossal case, Al
tools do it all with peerless precision and
speed.

The development of these meta-intellectual
and intelligent tools is particularly invaluable
in due diligence, contract review, and e-dis-
covery, where manual document review could
be painstaking and error-prone.

In the future, the documentation of any legal
proceeding will be as simple as giving a
command to your Al assistant.

Creating A Paradigm Shift In Legal Re-
search Assistance With Augmenting
Expertise

Virtual legal research assistants driven by Al
have become indispensable aids for lawyers
and legal researchers, and they will continue
to gain traction and importance in the future.
Lawyers are no longer required to navigate
through the labyrinth of legal resources, doc-
uments, and huge volumes on their own.
They can opt for Al assistants to help them do
it adeptly and uncover relevant cases, statutes,
regulations, and more.

As already discussed previously. These Al as-
sistants offer succinct summaries and insight-
ful analyses that might not be possible for hu-
mans to cite, resulting in substantial time sav-
ings and elevating the quality of legal research.

With the advancement of these Al tools, locat-
ing relevant cases, statutes, regulations, and
other legal resources will become as easy as
finding the answer to trivial questions on
Google.

Creating Legal Symphonies with Least
Effort, Lesser Creativity, And High Pre-
cision with The Help of Automated Le-
gal Writing

Writing, in general, has been heavily influ-
enced by Al because of its efficiency, speed,
and accuracy. The realm of legal writing is no
exception to the transformation Al has
brought to writing. The integration of Al can
assist in generating various legal documents,
such as contracts, briefs, and legal opinions, in
a matter of seconds. Some of these tools are so
excellent that one does not need to proofread
the content they provide.

Yes, human writers can be more creative, flex-
ible, and adaptable than their AI counterparts.
However, the Al capabilities we have right
now are in no way inferior to what humans
can do. The automated writing process of
these AI ensures not only accuracy but also
consistency in legal writing, all the while ex-
pediting the drafting process.

Navigating the Legal Maze with an intel-
ligent AT compass to ensure Regulatory
Compliance

Staying compliant with all the regulations can
be a painstaking process sometimes because it
takes too much effort and meticulous plan-
ning. Moreover, regulatory complaints keep
changing and evolving. In this era of ever-
evolving regulations, AI emerges as a stalwart
ally for law firms, lawyers, paralegals, and oth-
er organizations seeking to stay compliant.

Innovative Al compliance systems monitor

and interpret legal updates, ensuring busi-
nesses adhere to the latest legal requirements.
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The result is a proactive approach to compli-
ance, reducing the risk of legal pitfalls.

AI Will Become More Intelligent but
Also Affordable

AT has redefined affordability. AI-driven legal
research and analysis tools promise to reduce
the overall cost of legal services significantly.
In the coming days, law firms and lawyers will
no longer need to hire additional help while
working on significant cases because they will
have an all-inclusive, intelligent assistant by
their side.

Al-driven legal research tools automate repeti-
tive tasks and expedite research processes,
paving the way for more affordable legal ser-
vices that ultimately benefit clients and legal
professionals alike.

Making justice accessible to everyone
Al is enhancing the legal industry and democ-
ratizing access to justice. Affordable legal re-
search tools and self-help resources, fueled by
Al, empower individuals who may not have
the means to access traditional legal services.
The Al revolution in the legal industry heralds
a new era where individuals can navigate legal
complexities more effectively on their own.
Access to world-class legal resources and intel-
ligent legal assistants can help everyone gain
much-needed access to justice.

What are the Ethical and Privacy Con-
cerns of using Al-driven tools in the le-
gal industry?

One of the most frequently asked questions
about the ethical and privacy concerns of using
Al in our legal endeavors. The ascension of Al
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in legal research brings forth a lot of ethical
and privacy concerns, which have made the
responsible use of Al in the legal sphere, safe-
guarding client confidentiality, and addressing
biases in Al algorithms pivotal considerations
in maintaining the ethical integrity of the legal
profession. The above question is the same as
whether smartphones are good or evil!

Can Al Tools Uphold the Integrity in
The Legal Industry?

There is no straightforward answer to this
question. Upholding integrity eventually falls
on the people using these intelligent tools. A
tool is as good as the person using it. As for
now, there are no reasons to believe that Al
will not uphold the expected integrity because
Al is unbiased and impartial, unlike humans.

Conclusion: Unfolding the unceasing
evolution

We are still in the initial stages of widespread
use of Al-powered tools in the legal industry;
the entire revolution is yet to unfold. The role
of Al tools in the legal sector is a long and
ever-evolving journey marked by continuous
advancements and novel applications.

Researchers, legal professionals, and Al devel-
opers are in perpetual collaboration, forging
innovative solutions that promise to transform
the practice of law fundamentally.

But if we have to summarize it all, we can say
that Al-powered search and analysis tools are
revolutionizing legal research and will contin-
ue to do so. These tools enhance efficiency,
precision, and accessibility while offering new
capabilities that can benefit legal professionals



and the broader community seeking legal as-
sistance. These tools are poised to continue
shaping the legal industry's future, making it
more effective and client-focused. Al is the fu-
ture.

Therefore, it is paramount for the legal profes-
sion to adapt to these changes, establish clear
guidelines for the responsible use of AI, and
ensure that Al augments, rather than replaces,
the invaluable expertise and judgment of legal
professionals.

Only with collaboration between Al and hu-
mans can the infinite potential of Al in legal
research be fully realized, ushering in an era of

legal practice that is efficient, accurate, and
profoundly accessible.

About The Author

Nitesh Savaniya, a Master of SEO shaping
digital landscapes at BrainerHub Solutions -
Software Development Company, one keyword
at a time. With a thirst for technology and a
knack for deciphering search trends, he’s pio-

neering new paths with unwavering curiosity.

Nitesh excels at translating clicks into connec-
tions, making him the go-to guide at the inter-
section of search engine wisdom and tech-dri-
ven creativity.
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Book Tip: The Five Dysfunctions of a Team

Kathryn Petersen, Decision Tech's CEO, faces the ultimate leadership crisis: Uniting a team in
such disarray that it threatens to bring down the entire company. Will she succeed? Will she
be fired? Will the company fail? Lencioni's utterly gripping tale serves as a timeless reminder

The FIVE

DYSFUNCTIONS

that leadership requires as much courage as it does insight.

Throughout the story, Lencioni reveals the five dysfunctions which
go to the very heart of why teams even the best ones-often strug-
gle. He outlines a powerful model and actionable steps that can
be used to overcome these common hurdles and build a cohesive,
effective team. Just as with his other books, Lencioni has written a
compelling fable with a powerful yet deceptively simple message
for all those who strive to be exceptional team leaders.

Order now at

amazoncom >
N—"
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Personal Development
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By Steve Fretzin, President Fretzin, Inc
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THREE IMPORTANT LESS
PROTECTYOUR MOST VA

2 1
Growing up in the "70s my%er instilla
something in me that I’'ve carried my entire
life—the adage of never giving up. Many of us
know the power of not giving up and how im-
portant it is to persevere in business and in
life. This article isn’t about not giving your all
or sticking to commitments you’ve made, but
rather about the power of trying something
and knowing when to give it up before you

have too much time, money, and energy in-
vested into it

When we talk about building one’s law practice
there are hundreds of decisions that need to be
made every year, from what practice manage-
ment software to use, to leveraging LinkedIn
better or whether you should specialize in one
area more than another. This list of choices
goes on and on until your head is spinning.



My goa this article is to help you quit the
things en’t producing results and allow
you to be ok with it. What lawyers never talk

about is the cost of sticking with something
that isn’t working. Here are three tips to help
you overcome the fear or anxiety of quitting.

Tip #1. If you can’t measure it, you can’t
manage it. You may have heard this phrase
eek out of my mouth before and it’s never been
more pertinent than today. One of the biggest
mistakes lawyers make in business develop-
ment is to not track and keep score of their ac-
tivities. All my clients are required to use and
keep a business development success journal
to track and share their daily, weekly and
monthly results with me. This way, we can
both see what’s working and what’s not. The
goal is to make improvements to get better re-

sults. However, the dirty little secret is that
sometimes we have to agree to quit doing an
activity that isn’t bearing fruits. This shouldn’t
take a year or two to decide, but rather about
60-90 days.

Observing your billable time going out the
window—either by a spreadsheet you keep or a
CRM (Client Relationship Management) pro-
gram you are using— is a game-changer that
encourages you to make improvements or
eliminate unfruitful endeavors from your cal-
endar.

Tip #2. Time is your greatest commodi-
ty, become a pro at saying no. One of the

first discussions I have with new clients is re-

lated to what they are currently doing to grow
business or build their personal brand.
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Many have activities with boards, charities,
associations, trade shows, and the beat goes
on and on. The follow-up question I ask gen-
erally leads to an “ah-ha” moment for my new
client. I simply ask, “How’s that going for
you?” In some instances, these activities are a
home run, in others there’s a long pause fol-
lowed by a little grumbling. The latter are the
activities we need explore right away.

The perfect example of this was with John, my
client from a few years ago. He was doing reg-
ular presentations to the local Bar Association
and getting absolutely nothing out of it. We
discussed some possible changes and im-
provements to see if the problem (lack of any
results) could be resolved. Ultimately, we
agreed that he was presenting to his competi-
tion, so the decision to scrap the “sharing of
his best IP practices” was an easy one to make.
Just so you know, he had been doing these
presentations for over five years. When we did
the math on his research, prep time, travel,
lack of business referrals and lost billable
hours, the numbers over those five years were
staggering.

Accepting new business development and
marketing opportunities can be huge in build-
ing your book of business, however it’s critical
to have your guard up. Take some time to
weigh out the pros and cons, as well as the
current obligations you have now. Saying “no”
to something, nicely, may be the difference be-
tween adding $200,000 in originations this
year or regretting that you didn’t say no to

more time-draining obligations.
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Tip #3. Quit early and quit often. So, you
might be thinking “Wow, Steve, that sounds
really backwards.” Trust me, I know. It goes
against everything that’s been instilled in me
since childhood. But, when I look back at all
the things I let drag on too long, the list is
longer than my arm. I was a sub-par wrestler
back in junior high school and never fully
committed to the training regimen necessary
for success in the sport. The result was years
on my back getting pinned by superior athletes
who were committed.

More recently, I tried playing the drums. I
committed to four lessons to see if my lifelong
dream of ROCKING IT might be realized. I
even practiced outside of my lessons to ensure
that I gave it a solid effort. After my fourth
session I told my teacher that I was done. He
was surprised, as there had been progress and
growth. I explained that while this was fun,
there are other more pressing and enjoyable
activities that took precedence over my future
rock-star career as a drummer. I knew the
power of quitting early and simply letting go. I
was okay with trying something and leaving
before getting too far along.

I know there are many other variables to this
“quitting” stuff, like loyalty to a friend, group
or peer. It’s important when quitting to use
language that doesn’t upset other people in the
equation. For example, I might say, “Based on
my time and current obligations, I simply can’t
continue with any longer. I loved be-
ing a part of it and hope that we can remain in
touch.”



Whatever the case or scenario, look at your
time and current list of priorities and obliga-
tions. Think about what is important to you in
your career, family, heath and happiness. Do a
1-10 to quickly gauge activities or do a pros
and cons list to identify what to keep and what
to remove. I know these decisions are hard,

however you’ll be better for it in the end.

About the Author

If you’d like to speak with me directly about
your career in law and how to get the most
from your time, please email me directly at
steve@fretzin.com or DM me on LinkedIn.
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“Their magazines, books and articles
are part of my professional life and help
me getting better in my daily job ”

Kelly Rochester (Lawyer & In-House Counsel)
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For all devices

LBW’s eZine Business of Law is a responsive designed maga-
zine. Responsive design means that design and development
respond to the user's behavior and environment based on
screen size, device/platform and orientation. Besides a re-
sponsive flip book version the magazine is also published as a
downloadable PDE
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Enrichment & Linking

To increase content value the magazine is enriched with meta
data and linking to a variety of outside resources. Meaning
that you are able to access in-depth and/or supporting
information next to the articles. Video’s and podcasts
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The Flipbook functions (online reader version)
The following image shows all the features of this magazine. You may not see some of the fea-
tures, (or are disable) due to the digital rights, device, or used browser.
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Balancing Technological Progress, Generational Shifts, and Complex
= Business Dynamics in an Era of Unusually Rapid Change

Participants

@ | Chief Operating Officers 0 | cAD

Median Firm Size

@ | Lawyers @ | Professionals

Leadership Perspectives

@ “Not only were we keeping the

spinning plates in the air before
t_he pandemic, now someone has Results
lit them on fire. 90% _Legal technology helps firms
Executive Director INEFEZSETEVBNUE.
/ 900/ Reliable, timely data can help law
0 firms gain a competitive advantage.
“We are Ioolging at hUV\( We can 77% The skill set required for law
leverage artificial intellioence for 0 firm leaders has changed.
automated document creation.” o data ey need
: . Have access to the data they need to
Chief Operating Officer 73% make informed business decisions.

Legal technology helps
70% drive law firm growth.

RN ‘Itis areally fun time to be a law
\¥ey firm leader as there is a great 63%
opportunity throughout the 0
community to reshape firms in a
post-pandemic era.” 47%

Work at firms that automate
frequently-created documents.

Have altered their approach

. . to change management.
Chief Operating Officer
J 43y Provide leadership
0 training for new leaders.
“What you don't measure, you 40% Automate their
[]Un't manage.” repeatable processes.
Chief Operating Officer 37Y Are exploring other service delivery
/ 0 models to increase profitability.
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